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Topic:   Withdrawal from representation; confidential information; disclosure to court 

 

Digest:  The nature and extent of information about a client that a lawyer may ethically reveal on 

a motion to withdraw as counsel depend on whether the information is protected as confidential 

information under Rule 1.6.  The lawyer should also consider (1) whether withdrawal is 

mandatory or permissive; (2) whether withdrawal may be accomplished without significant 

disclosure to the court; (3) whether disclosure is ordered by the court; (4) the circumstances 

under which the information is to be disclosed (e.g., in open court or in camera); and (5) whether 

the client consents to the disclosure. The lawyer may test on appeal the validity of a court’s order 

to disclose. Client documents filed with another court in other proceedings will be deemed 

confidential unless their existence is generally known in the community or in the legal 

profession.  

 

Rules:  1.2(a) & (d), 1.4(a)(5), 1.6, 1.16(b)(1), (c) & (e), 3.1, 3.3 

 

 

FACTS 

  

1. The inquiring lawyer represents a client in pending litigation in state court. The lawyer’s 

client insists that he file what the lawyer considers frivolous petitions, based on allegations made 

in other litigation filed by the client in federal court against members of the judiciary and another 

lawyer.  The inquirer believes these allegations are not relevant to the matter on which he is 

providing representation.  The inquirer is preparing a request to be relieved as counsel, and asks 

whether he may use the documents filed by his client in federal court, although the documents 

may reveal his client to be “incompetent or unstable” and thereby prejudice his client.  

 

 

QUESTION 

 

2. When a lawyer is moving to withdraw from representing a client, may the lawyer support 

the motion to withdraw with documents that the client has filed in a different court, even if using 

those documents may prejudice the client? 
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OPINION 

  

3. In this opinion, we address the information a lawyer may reveal to the court when 

requesting withdrawal under Rule 1.16 of the New York Rules of Professional Conduct (the 

"Rules").  We assume for purposes of this opinion that the lawyer has grounds for withdrawal.  If 

the allegations the client is urging the lawyer to make are indeed frivolous, then filing them 

would violate Rule 3.1(a), which prohibits a lawyer from asserting an “issue” absent a basis for 

doing so that is not frivolous, and Rule 3.4(d)(1), which provides that a lawyer appearing before 

a tribunal shall not “state or allude to any matter that the lawyer does not reasonably believe is 

relevant … .” Rule 1.2(a) requires a lawyer to abide by the client's decisions concerning the 

objectives of the representation, and to consult with the client as to the means by which they are 

to be pursued.  However, in discussing a client's suggestion that the lawyer engage in conduct 

that violates the Rules, Comment [2] to Rule 1.16 states:  "The lawyer is not obliged to decline 

[representation] or withdraw simply because the client suggests such a course of conduct; a client 

may make such a suggestion in the hope that a lawyer will not be constrained by a professional 

obligation."    

 

4. Rule 1.6(a) prohibits a lawyer from knowingly revealing confidential information unless 

the client gives informed consent or the disclosure is permitted by Rule 1.6(b), including when 

permitted or required under the Rules or to comply with other law or a court order. 

 

5. The nature and extent of information about a client that a lawyer may ethically reveal on 

a motion to withdraw as counsel depend on whether the information is protected as confidential 

information under Rule 1.6.  The lawyer should also consider the following:  

 

(1)  whether withdrawal is mandatory or permissive;  

(2)  whether withdrawal may be accomplished without significant disclosure to the court;  

(3)  whether disclosure is ordered by the court;  

(4)  under what circumstances the information is to be disclosed (e.g., in open court or in 

camera); and 

(5)  whether the client consents to the disclosure.  

 

Whether the Information Is Protected as “Confidential” 

 

6. Rule 1.6(a) defines and protects certain information as “confidential”: 

 

(a) A lawyer shall not knowingly reveal confidential information, as defined in 

this Rule, or use such information to the disadvantage of a client or for the advantage of 

the lawyer or a third person, unless: 

 

(1) the client gives informed consent, as defined in Rule 1.0(j); 

 

 (2) the disclosure is impliedly authorized to advance the best interests of 

the client and is either reasonable under the circumstances or customary in the 

professional community; or 
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 (3) the disclosure is permitted by paragraph (b). 

 

“Confidential information” consists of information gained during or relating to the 

representation of a client, whatever its source, that is (a) protected by the attorney-

client privilege, (b) likely to be embarrassing or detrimental to the client if 

disclosed, or (c) information that the client has requested be kept confidential. 

“Confidential information” does not ordinarily include (i) a lawyer’s legal 

knowledge or legal research or (ii) information that is generally known in the 

local community or in the trade, field or profession to which the information 

relates. 

 

7. The information at issue here was gained during the representation of the client.  It is not 

clear that the information is protected by the attorney-client privilege, which generally protects 

only information that the client discloses in seeking legal advice (or that the lawyer discloses in 

giving legal advice).  However, the inquirer believes that its disclosure would be embarrassing or 

detrimental to the client; consequently, the information falls within part (b) of the definition.  

The issue here is whether the documents filed in federal court by the client in other proceedings 

fall within the exception in the second sentence of the definition. 

 

8. The definition of "confidential information" does not include "information that is 

generally known in the local community or in the . . . profession to which the information 

relates."  Comment [4A] to Rule 1.6 states: "Information is not ‘generally known’ simply 

because it is in the public domain or available in a public file."  See Rule 1.0(k) (the term 

"known" denotes actual knowledge, but a person's knowledge may be inferred from 

circumstances).  In N.Y. State 991 (2013) we explained that sentence:  "In our view, information 

is generally known only if it is known to a sizeable percentage of people in 'the local community 

or in the trade, field or profession to which the information relates.'"  But see Jamaica Pub. Serv. 

v. AIU Ins., 92 N.Y.2d 631 (1998) (Court of Appeals, interpreting DR 5-108(A)(2) [the 

predecessor to current Rule 1.9(c)(1)], holds that information is "generally known" when it is 

readily available in such public materials as trade periodicals and filings with State and Federal 

regulators). 

 

9. Here, we believe that, unless the allegations in the client's other lawsuits were reported in 

the public media, or unless the client himself has widely publicized the allegations, the 

documents in the client's other cases do not fall within the exception and therefore constitute 

confidential information of the client. 

 

 

 

  



4 

 

Whether Withdrawal Is Mandatory 

 

10. In certain circumstances, withdrawal from a representation is mandatory.  See Rule 

1.16(b).  In others, withdrawal is permissive -- the lawyer may but is not required to withdraw 

from the representation.  See Rule 1.16(c).  In either case, as required by Rule 1.16(e), the lawyer 

must take steps, to the extent reasonably practicable, to avoid foreseeable prejudice to the rights 

of the client.  

 

11. Where withdrawal is not mandatory, there is less of a justification for revealing client 

confidences.  See N.Y. State 681 (1996) (having a basis for permissive withdrawal may not allow 

the lawyer to withdraw if confidentiality obligations prevent the lawyer from obtaining required 

court approval). 

 

 

Whether Withdrawal May Be Accomplished Without Significant Disclosure 

 

12. Comment [3] to Rule 1.16 discusses the extent of disclosure which ordinarily should be 

required of counsel seeking to withdraw: 

 

Court approval or notice to the court is often required by applicable law, and when so 

required by applicable law is also required by paragraph (d), before a lawyer withdraws 

from pending litigation. Difficulty may be encountered if withdrawal is based on the 

client’s demand that the lawyer engage in unprofessional conduct. The court may request 

an explanation for the withdrawal, while the lawyer may be bound to keep confidential 

the facts that would constitute such an explanation. The lawyer’s statement that 

professional considerations require termination of the representation ordinarily should be 

accepted as sufficient. Lawyers should be mindful of their obligations to both clients and 

the court under Rule 1.6 and Rule 3.3. (Emphasis supplied) 

 

13. Hence, the Rules anticipate that the court usually will not demand the disclosure of 

confidential information if the lawyer advises the court that “professional considerations” require 

withdrawal. But that may not always be the case. Particularly when withdrawal is sought on the 

eve of trial or there has been a history of dilatory tactics, the court may demand more 

information about the reason counsel believes that “professional considerations require 

termination of the representation.”  

 

14. Where withdrawal may be accomplished simply on the basis of counsel’s statement that 

professional considerations require it, no more should be disclosed. Accordingly, even where the 

information would not be deemed “confidential” as defined by Rule 1.6, it should not be 

disclosed if withdrawal can be accomplished without disclosure.  

 

15. Where withdrawal may not be accomplished simply on the basis of counsel's statement 

that professional considerations require it, but disclosing more would not be permitted under 

Rule 1.6(b), the lawyer could not disclose that the client has requested that he file papers that the 

lawyer believes are frivolous, let alone copies of the client's prior frivolous filings.     
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Whether Disclosure Is Ordered by the Court 

 

16. In some circumstances, the court may press the lawyer for further explanation that 

"professional considerations" require the withdrawal.  If the court orders the lawyer to disclose 

information the lawyer believes is confidential, Rule 1.6(b) permits the lawyer to comply to the 

extent the lawyer reasonably believes necessary without violating his ethical obligation to protect 

a client’s confidential information. Rule 1.6 states in relevant part: 

 

(b) A lawyer may reveal or use confidential information to the extent that the lawyer 

reasonably believes necessary: * * * (6) when permitted or required under these Rules or 

to comply with other law or court order. 

 

17. But even where Rule 1.6 authorizes disclosure of client confidential information as a 

result of a court order, Comment [14] to Rule 1.6 suggests that disclosure adverse to the client's 

interest should be no greater than the lawyer reasonably believes necessary to accomplish the 

purpose. Moreover, if the court does not order disclosure (for example, if it merely states that 

permission to withdraw will not be granted without more information about the reasons for the 

motion to withdraw) then the exception in Rule 1.6(b)(6) does not apply.   

 

18. Where a court orders that confidential information be disclosed, the lawyer should seek to 

protect the information by asking for an in camera examination by the court. In many cases, this 

will limit the adverse effects of disclosure on the client.  

 

19. Alternatively, the lawyer may ethically decide not to comply immediately with the 

court’s order. Instead, the lawyer may test the validity of the order by appealing. An appeal is not 

mandatory, but if the lawyer believes the information to be disclosed is protected by the attorney-

client privilege, the lawyer should appeal the court order.  See, e.g., N.Y. State 681 (1996) 

(lawyer may disclose "secrets" [such as information embarrassing or detrimental to the client] if 

ordered by a court to do so, but if information is protected by the privilege, lawyer may have an 

ethical obligation to appeal court's ruling); N.Y. State 528 (1981) (where lawyer's claim of 

privilege is rejected by a court ruling or order, lawyer may postpone disclosure until validity of 

adverse ruling is determined on appeal).  

 

Whether the Client Consents to the Disclosure 

 

20. The final consideration is whether the client gives informed consent to any disclosure. 

The lawyer cannot meet this element until after the lawyer has adequately explained the material 

risks of disclosure. If the lawyer does so and the client nevertheless consents to disclosure, then 

the lawyer may disclose the information in the course of moving to withdraw. 
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CONCLUSION 

 

21. The nature and extent of information about a client which a lawyer may ethically reveal 

on a motion to withdraw as counsel depend on whether the information is protected as 

confidential information under Rule 1.6.  The lawyer should also consider (1) whether 

withdrawal is mandatory or permissive; (2) whether withdrawal may be accomplished without 

significant disclosure to the court; (3) whether disclosure is ordered by the court; (4) the 

circumstances under which the information is to be disclosed (e.g., in open court or in camera); 

and (5) whether the client consents to the disclosure. The lawyer may test on appeal the validity 

of a court’s order to disclose. Client documents filed with another court in other proceedings will 

be deemed confidential unless their existence is generally known in the community or in the 

legal profession.  
   

 

[7-15] 

 

 

 

 

 

 

 

 

 


