New York State Bar Association

One Elk Street, Albany, New York 12207  518/463-3200 ¢ http:/ /www.nysba.org

TAX SECTION

2004-2005 Executive Committee

LEWIS R. STEINBERG
Chair
Cravath, Swaine & Moore LLP
Worldwide Plaza
825 8" Avenue
New York, NY 10019
212/474-1656
DAVID P. HARITON
First Vice-Chair
212/558-4248
KIMBERLY S. BLANCHARD
Second Vice-Chair
212/310-8799
PATRICK C. GALLAGHER
Secretary
212/446-4998
COMMITTEE CHAIRS:
Bankruptcy and Operating Losses
Lawrence M. Garrett
Stuart J. Goldring
Compliance, Practice & Procedure
Barbara T. Kaplan
Ellis W. Reemer
Consolidated Returns
Jonathan Kushner
Linda Z. Swartz
rations
athieen L. Ferrelf
Jodi J. Schwartz
Employee Benefits
Karen G. Krueger
Max J. Schwartz
Estates and Trusts
T. Randolph Harris
Jeffrey N. Schwartz
Financial Instruments
Michael S. Farber
Erika W. Nijenhuis
Financlal Intermediaries
David M. Schizer
Andrew P. Solomon
Forelgn Activities of U.S.
Taxpayers
Peter H. Blessing
David R. Sicular
Muitistate Tax issues
Robert E. Brown
Paut R. Comeau
New York City Taxes
Robert J. Levinsohn
Irwin M. Slomka
New York State Franchise and
Income Taxes
Maria T. Jones
Arthur R. Rosen
Partnerships
William B. Brannan
David H. Schnabel
Pass-Through Entities
Gary B. Mandel
Andrew W. Neadham
Real Pr
David E. Kahen
Elliot Pisem
anizations
Karen Gilbreath
Diana L. Wollman
Securitizations and Structured
Finance
David S. Miller
Charles M. Morgan, Il
Tax Accounting
David W. Mayo
Marc L. Silberberg
Tax Exempt Bonds
Margaret C. Henry
Stuart L. Rosow
Tax Exempt Entities
Dickson G. Brown
Michelle P. Scott
Ui_s. Activities of Foreign

axpayers
Yaron Z. Reich
Andrew Walker

MEMBERS-AT-LARGE OF EXECUTIVE COMMITTEE

William G. Cavanagh Jefirey D. Hochberg Janet B. Korins Matthew A. Rosen Gordon Warnke
Edward E. Gonzalez Sherwin Kamin Sherry S. Kraus Seth L. Rosen David E. Watts
Alysse Grossman Amold Y. Kapiloff Jiyeon Lee-Lim Joel Scharfstein Paul R. Wysocki
David R. Hardy Charles |. Kingson Deborah L. Paul Bryan C. Skarlatos

February 19, 2004

Mr. Gregory F. Jenner

Acting Assistant Secretary (Tax Policy)
Department of the Treasury

Room 3120 MT

1500 Pennsylvania Avenue, N.W.
Washington, D.C. 20220

The Honorable Mark W. Everson
Commissioner

Internal Revenue Service

Room 3000 IR

1111 Constitution Avenue, N.W.
Washington, D.C. 20224

Dear Acting Assistant Secretary Jenner and Commissioner Everson:

I am pleased to submit the New York State Bar
Association Tax Section’s Report No. 1053 with respect to the tax
treatment of foreign currency denominated contingent payment debt
instruments and multicurrency debt instruments. This report addresses
the Proposed Regulations issued by the Treasury Department and the
Internal Revenue Service on August 28, 2003 relating to the federal
income tax treatment of such instruments.

The Proposed Regulations provide that such debt
instruments should generally be accounted for by applying the general
rules of Treasury Regulations Section 1.988-2 while incorporating the
“comparable yield and “positive and negative adjustment™ provisions of
Treasury Regulations Section 1.1275-4. As noted in the report, we
generally agree with this approach and we commend the Service and
Treasury for issuing much needed guidance regarding the taxation of
such instruments.
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Mr. Gregory F. Jenner
The Honorable Mark W. Everson

Our comments primarily relate to three changes that we
believe should be made when the Proposed Regulations are finalized.
First, we recommend that the final regulations allow a nonfunctional
currency contingent debt instrument that is not a multicurrency debt
instrument to qualify as a variable rate debt instrument for tax purposes
under certain circumstances. Second, we recommend that the
regulations include an anti-abuse rule to prevent a taxpayer from
structuring a multicurrency debt mnstrument and a related hedge in a
manner so as to enable the taxpayer to defer inappropriately the inclusion
of original issue discount with respect to the instrument. Third, we
recommend that the regulations provide that a currency shall only be
treated as the predominant currency of a multicurrency debt instrument if
the present value of the payments that are denominated in, or determined
by reference to such currency, exceeds 50% of the present value of all of
the payments with respect to the multicurrency debt instrument.

In addition, our comments include certain technical
comments and requests for clarification as well as responses to specific
requests for comments that were included in the preamble to the
Proposed Regulations.

If you have any questions regarding this report, please do
not hesitate to contact us.

Respectfully submitted,

=

Lewis R. Steinberg
Chair

cc: Eric Solomon, Deputy Assistant Secretary, Regulatory

Affairs, Department of Treasury

Emily A. Parker, Acting Chief Counsel, Internal Revenue
Service

Nicholas J. DeNovio, Deputy Chief Counsel (Technical),
Internal Revenue Service

William D. Alexander, Associate Chief Counsel (Corporate),
Internal Revenue Service



