i
11l NEW YORK STATE BAR ASSOCIATION

NYSBA One Elk Street, Albany, New York 12207 * PH 518.463.3200 ¢ www.nysba.org

TAX SECTION

2012-2013 Executive Committee

ANDREW W. NEEDHAM
Chair
Cravath, Swaine & Moore LLP
825 Eighth Avenue
New York, NY 10019
212/474-1440
DIANA L. WOLLMAN
First Vice-Chair
212/558-4055
DAVID H. SCHNABEL
Second Vice-Chair
212/909-6336
DAVID R. SICULAR
Secretary
212/373-3082
COMMITTEE CHAIRS:
Bankruptcy and Operating Losses
Stuart J. Goldring
Deborah L. Paul
Compliance, Practice & Procedure
Elliot Pisem
Bryan C. Skarlatos
Consolidated Returns
Lawrence M. Garrett
Edward E. Gonzalez
Corporations
Karen Gilbreath Sowell
Linda Z. Swartz
Cross-Border Capital Markets
S. Douglas Borisky
Andrew Walker
Employee Benefits
Eric Hilfers
Andrew L. Oringer
Estates and Trusts
Alan S. Halperin
Laura M. Twomey
Financial Instruments
Michael S. Farber
William L. McRae
“Inbound” U.S. Activities of Foreign
Taxpayers
Peter J. Connors
Yaron Z. Reich
Individuals
Robert E. Brown
Sherry S. Kraus
Investment Funds
Marcy G. Geller
Joel Scharfstein
New York City Taxes
Maria T. Jones
Irwin M. Slomka
New York State Taxes
Paul R. Comeau
Arthur R. Rosen
“Outbound” Foreign Activities of
U.S. Taxpayers
Andrew H. Braiterman
David R. Hardy
Partnerships
David W. Mayo
Eric Sloan
Pass-Through Entities
James R. Brown
John T. Lutz
Real Property
Robert Cassanos
Lisa A. Levy
Reorganizations
Peter F. G. Schuur
Gordon Warnke
Securitizations and Structured
Finance
Jiyeon Lee-Lim
W. Kirk Wallace
Tax Exempt Entities
Elizabeth T. Kessenides
Richard R. Upton

MEMBERS-AT-LARGE OF EXECUTIVE COMMITTEE
Lee E. Allison Stephen B. Land Amanda H. Nusshaum
Janet A. Andolina Matthew Lay David M. Schizer
Steven A. Dean Robert J. Levinsohn Stephen E. Shay

Kathleen L. Ferrell Vadim Mahmoudov Ansgar A. Simon
Joshua M. Holmes Gary B. Mandel Andrew P. Solomon
Charles 1. Kingson Charles M. Morgan Eric Solomon

Philip Wagman

May 18, 2012

The Honorable Emily S. McMahon The Honorable Douglas H. Shulman
Acting Assistant Secretary (Tax Policy) Commissioner

Department of the Treasury Internal Revenue Service

1500 Pennsylvania Avenue, NW 1111 Constitution Avenue, NW
Washington, DC 20220 Washington, DC 20224

The Honorable William J. Wilkins
Chief Counsdl

Internal Revenue Service

1111 Constitution Avenue, NW
Washington, DC 20224

Re: Report on the Proposed Continuity of Interest Regulations

Dear Ms. McMahon, Mr. Wilkins, and Mr. Shulman:

| am pleased to submit Report No. 1266. The report comments on the
proposed regulations issued on December 19, 2011 regarding the common
law “continuity of interest” (“COI”) requirement governing reorganizations
under Section 368 of the Code. The report also comments on the final
“signing date” COI regulations, which were issued simultaneously with the
proposed regulations.

By way of background, the purpose of the COI requirement isto
prevent mergers and other corporate acquisitions that resemble sales from
qualifying for nonrecognition of gain or loss as areorganization. A corporate
acquisition satisfies the COI requirement if the former shareholders of the
target corporation preserve a substantial part of the value of their former
proprietary interest in the target corporation. In general, if at least 40 percent
of the aggregate consideration payable to the target shareholders consists of
stock of the acquiring corporation, the acquisition will satisfy the COI
requirement.
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In general, COI is determined based on the value of the stock of the acquiring corporation
on the closing date. Under the “signing date” regulations, however, it is determined based on the
pre-signing date value of the stock, but only if the contract provides for “fixed consideration”.

The purpose of the proposed regulationsis to extend the benefit of the signing date
regulations to certain acquisitions that do not provide for fixed consideration but nevertheless
expose the target shareholders to the economic fortunes of owning the stock of the acquiring
corporation. In general, the proposed regul ations seek to achieve this purpose under two
different rules: the floor price rule and the ceiling price rule. The floor price rule and the ceiling
price rule apply when the amount of consideration payable to the target shareholdersis adjusted
up or down as the value of the acquiror’s stock decreases or increases between signing and
closing. If the closing date value of the stock is below the floor price or above the ceiling price,
taxpayers must determine whether the COI requirement is satisfied based on such floor price or
ceiling price, respectively.

The proposed regulations will eliminate much of the uncertainty regarding the treatment
of many acquisitions that do not provide for fixed consideration as reorganizations under the
Code. Although we support the proposed extension of the signing date rule to these transactions,
we recommend that final regulations limit the floor price rule and the ceiling price rule to typical
“market” collars where the pre-signing date value of the acquiror’s stock approximates the
midpoint between the floor price and the ceiling price. Thiswill ensure that these rules only
apply to price protection mechanisms that do not deprive the target shareholders of meaningful
economic exposure to fluctuations in the price of the acquiror’s stock between signing and
closing.

The report aso includes a number of other comments and recommendations.
Respectfully submitted,

P AT A

Andrew W. Needham
Chair

Enclosure
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