
COURT OF APPEALS
ARBITRATION.
THE PARTIES DID NOT AGREE THAT THE INITIAL ‘PARTIAL’ ARBITRATION AWARD WAS A FINAL AWARD;  
THEREFORE THE ARBITRATORS HAD THE AUTHORITY TO REVISIT THE MATTER AND ISSUE A VALID FINAL 
AWARD.
The Court of Appeals, in a full-fledged opinion by Judge Stein, reversing the Appellate Division, determined the arbitrators 
had the power to revisit a “partial final award” and issue a valid final award. The Appellate Division had held the doctrine 
of functus officio prohibited the arbitrators from revisiting the initial award: “... [T]he Appellate Division held, that the arbi-
tration panel exceeded its authority because it violated the common law doctrine of functus officio ... . Functus officio, Latin 
for ‘having performed [one’s] office; ... , has operated historically as a restriction on the authority of arbitrators, precluding 
them from taking additional actions after issuing a final award. As this Court stated well over one hundred years ago, ‘[a]s 
soon as [the arbitrators] have made and delivered their award, they become functus officio, and their power is at an end. Af-
ter having once fully exercised their judgment upon the facts submitted to them and reached a conclusion which they have 
incorporated into their award, they are not at liberty at another and subsequent time to exercise a fresh judgment on the case 
and alter their award’ ... . * * * This Court has not had occasion to determine whether or under what circumstances parties 
may agree to the issuance of a final award that disposes of some, but not all, of the issues submitted to the arbitrators; nor 
must we resolve that question in this case. Even assuming that parties to an arbitration may agree to the issuance of a partial 
determination that constitutes a final award, the parties here, as the arbitration panel below concluded, did not reach any 
such agreement. …”. American Intl. Specialty Lines Ins. Co. v. Corporation, 2020 N.Y. Slip Op. 02529, Second Dept 4-30-20

CRIMINAL LAW, EVIDENCE.
THE INFORMATION SUFFICIENTLY ALLEGED THE ELEMENTS OF OFFICIAL MISCONDUCT; THE ‘OBTAIN A BEN-
EFIT’ ELEMENT OF THE OFFENSE CAN BE INFERRED FROM THE OTHER ALLEGATIONS.
The Court of Appeals determined the information charging defendant with official misconduct in violation of Penal Law 
§ 195 was not jurisdictionally defective because the “obtain a benefit” element of the offense could be inferred from the 
allegations. The defendant, an alcohol and substance abuse treatment program aide at a prison, was charged with the unau-
thorized provision of prison documents concerning an incident at the prison to an inmate. The allegations were sufficient to 
infer that the defendant intended that providing the documents benefited the inmates involved: “With respect to the third 
element—that defendant must act with the intent to obtain a benefit or deprive another of a benefit—defendant’s intent 
may be reasonably inferred from her conduct and the surrounding circumstances ... . ... [T]he information, with defendant’s 
statement attached as a supporting deposition, sufficiently alleged that defendant disclosed information to an inmate that 
the inmate was not authorized to have, and that defendant knew that this disclosure was unauthorized. From those alle-
gations, coupled with defendant’s admissions in her statement regarding inappropriate contact with and favors conducted 
for inmates involved in the unusual incident and the disclosure, one can reasonably infer that defendant committed the 
unauthorized disclosure with the intent to benefit herself or the inmates involved. Notably, ‘benefit’ is defined as ‘any gain 
or advantage to the beneficiary and includes any gain or advantage to a third person pursuant to the desire or consent of 
the beneficiary’ (Penal Law § 10.00 [17]). In this case, the People were not required to specify in the information whether de-
fendant intended to benefit herself or the inmates, because either or both would satisfy this element of the statute and both 
theories are supported by defendant’s statement to police.” People v. Middleton, 2020 N.Y. Slip Op. 02530, CtApp 4-30-20
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FIRST DEPARTMENT
CRIMINAL LAW, ATTORNEYS.
THE MOTION COURT APPLIED THE WRONG CRITERIA WHEN RULING ON WHETHER THE DEFENDANT 
WAS PREJUDICED BY THE ALLEGED INEFFECTIVE ASSISTANCE OF COUNSEL; DEFENDANT’S MOTION TO 
VACATE HIS CONVICTION BASED UPON DEFENSE COUNSEL’S ALLEGED FAILURE TO INFORM HIM OF THE  
DEPORTATION CONSEQUENCES OF HIS GUILTY PLEA SHOULD NOT HAVE BEEN DENIED WITHOUT A  
HEARING; ASSESSING DEFENDANT’S CHANCES AT TRIAL IS NOT THE PROPER ANALYSIS.
The First Department, reversing Supreme Court, in a full-fledged opinion by Justice Renwick, over a dissent, determined 
the motion court applied the wrong criteria for assessing whether the defendant was prejudiced by the alleged ineffective 
assistance of counsel. Defendant moved to vacate his conviction, alleging defense counsel did not inform him of the de-
portation consequences of his guilty plea. The defendant’s chance of success at trial is irrelevant to whether defendant was 
entitled to a hearing. The First Department succinctly summarized the issues and the ruling as follows: “We find that the 
trial court improperly denied the motion without a hearing pursuant to CPL 440.30(4)(d) (i) & (ii). This section permits a 
court to reach the merits of a postjudgment motion without a hearing to dismiss frivolous claims ... . In the case at bar, how-
ever, as the dissent concedes, there is independent support for defendant’s assertion that his plea was induced by erroneous 
advice given by his trial counsel, namely that his felony guilty plea would not subject defendant to mandatory deportation. 
Nevertheless, the dissent argues that summary denial of the CPL 440.10 motion is still proper, because defendant’s allega-
tions did not raise a reasonable possibility that he was prejudiced by the misadvice. We disagree. Like the court below, the 
dissent applies the wrong prejudice standard, by focusing exclusively on defendant’s alleged lack of a viable defense and 
the likelihood he would have been convicted after trial, and disregards the particular circumstances of defendant’s desire 
to remain in the United States. The dissent’s reasoning is contradicted by the recent United States Supreme Court holding 
in Lee v. United States (582 US __, 137 S Ct 1958, 1966 [2017]), which rejects any per se rule that prevents a defendant from 
establishing prejudice by an attorney’s erroneous advice simply because the defendant may not have a strong defense. In-
stead, as Lee v. United States mandates, even if the chance of success at trial is low, the prejudice inquiry should focus on the 
defendant’s decision-making and whet her it was reasonable for one in defendant’s position, facing mandatory deportation, 
to choose to take a shot a[t] trial.” People v. Lantigua, 2020 N.Y. Slip Op. 02557, First Dept 4-30-20

SECOND DEPARTMENT
FORECLOSURE, CIVIL PROCEDURE.
A STIPULATION OF DISCONTINUANCE OF THE 2008 FORECLOSURE ACTION DID NOT MENTION DE- 
ACCELERATION OF THE DEBT OR THE ACCEPTANCE OF FUTURE INSTALLMENT PAYMENTS; THEREFORE THE 
DEBT WAS NOT DE-ACCELERATED AND THE SUBSEQUENT FORECLOSURE ACTION WAS TIME-BARRED.
The Second Department, reversing Supreme Court, determined that a stipulation of a discontinuance of the 2008 fore-
closure action did not de-accelerate the debt. The foreclosure action was therefore time-barred: “An action to foreclose a 
mortgage is subject to a six-year statute of limitations (see CPLR 213[4]). With respect to a mortgage payable in installments, 
separate causes of action accrue for each installment that is not paid and the statute of limitations begins to run on the date 
each installment becomes due ... . Once a mortgage debt is accelerated, however, the statute of limitations begins to run on 
the entire debt ... . ‘A lender may revoke its election to accelerate the mortgage, but it must do so by an affirmative act of 
revocation occurring during the six-year statute of limitations period subsequent to the initiation of the prior foreclosure 
action’ ... . * * * Contrary to the plaintiff’s contention, Bank of New York’s execution of the stipulation of discontinuance of 
the 2008 action did not, by itself, constitute an affirmative act revoking acceleration ... . Notably, the stipulation was silent on 
the issue of acceleration and did not otherwise indicate that the plaintiff would accept installment payments ... . Moreover, 
a notice of de-acceleration must be ‘clear and unambiguous to be valid and enforceable’ ... . Here, the notices of intent and 
90-day notices which were sent prior to commencement of this action were completely silent as to de-acceleration.” Bank 
of N.Y. Mellon v. Yacoob, 2020 N.Y. Slip Op. 02451, Second Dept 4-29-20

FORECLOSURE, CIVIL PROCEDURE.
PLAINTIFF DID NOT HAVE AN EXCUSE FOR FAILING TO MOVE FOR A DEFAULT JUDGMENT FOR FOUR YEARS; 
THE ACTION WAS DISMISSED AS ABANDONED WITH NO NEED TO CONSIDER WHETHER THE ACTION WAS 
MERITORIOUS.
The Second Department, reversing Supreme Court, determined plaintiff’s failure to timely seek a default judgment in this 
foreclosure action required the action to be dismissed as abandoned. Plaintiff’s failure to offer an adequate excuse mandat-
ed dismissal without considering whether plaintiff had a meritorious action: “... [T]he Supreme Court should have grant-
ed that branch of the defendant’s cross motion which was pursuant to CPLR 3215(c) to dismiss the complaint insofar as 
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asserted against her as abandoned. CPLR 3215(c) provides, inter alia, that ‘[i]f the plaintiff fails to take proceedings for the 
entry of judgment within one year after the default, the court shall not enter judgment but shall dismiss the complaint as 
abandoned, . . . unless sufficient cause is shown why the complaint should not be dismissed.’ ‘To establish sufficient cause,’ 
the party opposing dismissal must demonstrate that it had a reasonable excuse for the delay in taking proceedings for entry 
of a default judgment and that it has a potentially meritorious action’ ... . Here, the plaintiff provided no explanation for the 
almost four-year delay after the defendant defaulted in 2011 before it filed a request for judicial intervention in February 
2015 requesting a residential mortgage foreclosure settlement conference. Under such circumstances, the Supreme Court 
should have found that the plaintiff had not demonstrated a reasonable excuse for its delay in seeking a default judgment 
... . Since the plaintiff failed to proffer a reasonable excuse, this Court need not consider whether the plaintiff demonstrated 
a potentially meritorious action ...”. Flushing Bank v. Sabi, 2020 N.Y. Slip Op. 02461, Second Dept 4-29-20

PERSONAL INJURY, COURT OF CLAIMS, VEHICLE AND TRAFFIC LAW.
POLICE OFFICER DID NOT VIOLATE THE RECKLESS DISREGARD STANDARD BY MAKING A U-TURN IN  
RESPONSE TO A CALL FOR ASSISTANCE; THE STATE’S MOTION FOR SUMMARY JUDGMENT IN THIS TRAFFIC 
ACCIDENT CASE WAS PROPERLY GRANTED.
The Second Department determined the “reckless disregard” standard applied to a police making a u-turn. Plaintiff motor-
cyclist alleged he lost control of the motorcycle because he was forced to brake when the officer (Balletto) pulled out from 
the shoulder to make the turn. Believing it was safe to do so, the officer made the u-turn to respond to another officer’s call 
for assistance. The state’s (defendant’s) motion for summary judgment was properly granted: “ ‘[T]he reckless disregard 
standard of care in Vehicle and Traffic Law § 1104(e) only applies when a driver of an authorized emergency vehicle in-
volved in an emergency operation engages in the specific conduct exempted from the rules of the road by Vehicle and Traf-
fic Law § 1104(b). Any other injury-causing conduct of such a driver is governed by the principles of ordinary negligence’ 
... . ‘Conduct exempted from the rules of the road by Vehicle and Traffic Law § 1104(b) includes disregarding regulations 
governing the direction of movement or turning in specified directions’ (... see Vehicle and Traffic Law § 1104[b][4]). Here, 
the defendant established, prima facie, that by attempting to execute a U-turn in response to another trooper’s radio call for 
assistance, Balletto’s conduct was exempted from the rules of the road by section 1104(b)(4), and that, as a result, his conduct 
was governed by the reckless disregard standard of care in section 1104(e) ... . The defendant also established, prima facie, 
that Balletto did not operate the emergency vehicle in reckless disregard for the safety of others ...”. Cable v. State of New 
York, 2020 N.Y. Slip Op. 02453, Second Dept 4-29-20

PERSONAL INJURY, EVIDENCE.
DEFECT WHICH CAUSED PLAINTIFF TO SLIP AND FALL WAS TRIVIAL AS A MATTER OF LAW.
The Second Department determined the defect which caused plaintiff’s slip and fall was trivial as a matter of law: “The 
plaintiff testified that he stopped by one of the benches and when he started to walk away, ‘[his] foot got caught under the 
bench leg.’ The plaintiff further testified that he returned to the site of the accident later that day and observed that the 
bench leg, which had allegedly caught his foot, was bent and protruding outward approximately two inches into the pedes-
trian walkway. The plaintiff, who had frequented that mall more than 100 times and had previously been to the area of the 
mall where the accident had occurred, had never noticed the bent bench leg. No one, including the plaintiff, had ever com-
plained about the bent bench leg to the defendants. Nor had any prior accidents involving the bent bench leg been reported 
to the defendants. The plaintiff’s engineering expert opined that the defendants were negligent in permitting the bench leg 
to protrude into the pedestrian walkway so as to create a tripping hazard. * * * ‘[A] property owner may not be held liable 
for trivial defects, not constituting a trap or nuisance, over which a pedestrian might merely stumble, stub his or her toes 
or trip’ ... . Photographs which fairly and accurately represent the accident site may be used to establish whether a defect is 
trivial and not actionable ... . Here, the evidence that the defendants submitted in support of their motion, including several 
photographs of the alleged defect, established prima facie that, as a matter of law, under all the circumstances, including 
the lighting conditions at the time of the accident, the plaintiff’s unobstructed view of the alleged defect, and the condition 
and location of the bench leg, the alleged defect was trivial and, therefore, not actionable ...”. Reich v. Alexander’s, Inc., 2020 
N.Y. Slip Op. 02486, Second Dept 4-29-20

PERSONAL INJURY, MEDICAL MALPRACTICE, EVIDENCE, CIVIL PROCEDURE.
EXTRINSIC COLLATERAL DOCUMENTARY EVIDENCE SHOULD NOT HAVE BEEN ADMITTED TO IMPEACH  
DEFENDANT DOCTOR’S CREDIBILITY IN THIS MEDICAL MALPRACTICE TRIAL; DEFENDANT’S MOTION TO  
SET ASIDE THE $400,000 VERDICT SHOULD HAVE BEEN GRANTED.
The Second Department, reversing Supreme Court in this medical malpractice action, determined the defendant doctor’s 
motion to set aside the plaintiff’s $400,000 verdict should have been granted. The trial court should not have allowed extrin-
sic documentary evidence on collateral matters to impeach defendant’s credibility: “ ‘A motion pursuant to CPLR 4404(a) 
to set aside a verdict and for a new trial in the interest of justice encompasses errors in the trial court’s rulings on the admis-
sibility of evidence, mistakes in the charge, misconduct, newly discovered evidence, and surprise’ ... . ‘In considering such 
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a motion, [t]he Trial Judge must decide whether substantial justice has been done, whether it is likely that the verdict has 
been affected and must look to his [or her] own common sense, experience and sense of fairness rather than to precedents 
in arriving at a decision’ ... . Here, the Supreme Court should not have permitted the plaintiff to introduce extrinsic docu-
mentary evidence concerning collateral matters solely for the purpose of impeaching the defendant’s credibility ... . In view 
of the importance of the defendant’s testimony and the emphasis given to the improperly admitted credibility evidence by 
the plaintiff’s counsel during summation, the errors were sufficiently prejudicial to warrant a new trial ...”. Rudle v. Shifrin, 
2020 N.Y. Slip Op. 02487, Second Dept 4-29-20

THIRD DEPARTMENT
ADMINISTRATIVE LAW, APPEALS, WORKERS’ COMPENSATION.
THE WORKERS’ COMPENSATION BOARD MADE SEVERAL DECISIONS BUT REMITTED THE MATTER TO 
THE WORKERS’ COMPENSATION LAW JUDGE FOR ADDITIONAL RULINGS; THE ORDER APPEALED FROM  
THEREFORE WAS NONFINAL; APPEAL DISMISSED.
The Third Department determined the decision by the Workers’ Compensation Board was nonfinal and therefore the appeal 
could not be considered: “In reviewing these various decisions, the Board found, among other things, that claimant was 
entitled to awards from April 14, 1997 to September 1, 2011 at the previously established temporary partial disability rate of 
66.6% and that claimant had reached maximum medical improvement, but remitted the case to the WCLJ [Workers’ Com-
pensation Law Judge] for a determination of issues related to claimant’s alleged violation of Workers’ Compensation Law § 
114-a, permanency and loss of wage-earning capacity ... . ... This appeal must be dismissed. ‘We will not conduct a piecemeal 
review of the issues presented in a nonfinal decision in workers’ compensation cases that will be reviewable upon an appeal 
of the Board’s final decision’ ... . ‘Board decisions which neither decide all substantive issues nor involve a threshold legal 
issue are not appealable’ ... . As none of the arguments raised on this appeal address potentially dispositive threshold legal 
questions, and ‘the nonfinal decision may be reviewed upon an appeal from the Board’s final determination, this appeal 
must be dismissed’ ...”. Matter of Navarro v. General Motors, 2020 N.Y. Slip Op. 02504, Third Dept 4-30-20

CRIMINAL LAW.
CPL § 300.40(3)(b), WHICH REQUIRES DISMISSAL OF INCLUSORY CONCURRENT COUNTS, APPLIES ONLY TO  
VERDICTS AFTER TRIAL, NOT TO GUILTY PLEAS.
The Third Department determined that Criminal Procedure Law § 300.40(3)(b), which requires dismissal of inclusory con-
current counts, applies only to verdicts after trial and not to cases resolved by guilty plea. Defendant confessed to killing a 
mother and daughter and he was charged with two counts of first degree murder and two counts of second degree murder. 
He pled guilty to the two counts of second degree murder. On appeal defendant argued the second degree murder counts 
should have been dismissed as inclusory concurrent counts of first degree murder: “CPL 300.40 (3) (b) provides, with re-
spect to inclusory concurrent counts, that ‘[a] verdict of guilty upon the greatest count submitted is deemed a dismissal of 
every lesser count submitted’ ... . Even assuming, without deciding, that counts 3 and 4 of the indictment indeed are incluso-
ry concurrent counts of counts 1 and 2, defendant’s reliance upon both the statute and the cases applying it ... is misplaced, 
as CPL article 300 ‘deals only with trials, and has no application to convictions obtained on a plea of guilty’ ... . Having 
elected to plead guilty to the entire indictment, as was defendant’s right (see CPL 220.10 [2]), he cannot now avail himself of 
the provisions of CPL 300.40 (3) (b) ...”. People v. Redden, 2020 N.Y. Slip Op. 02502, Third Dept 4-30-20

CRIMINAL LAW.
THE OMISSION OF THE TIME AND PLACE OF THE OFFENSE FROM THE SUPERIOR COURT INFORMATION WAS 
NOT A JURISDICTIONAL DEFECT AND ANY ERRORS WERE FORFEITED BY THE GUILTY PLEA.
The Third Department determined that the failure to include the time and place of the crime in the superior court informa-
tion (SCI) was not a jurisdictional defect and any errors were forfeited by the guilty plea: “... [D]efendant contends that the 
waiver of indictment and SCI omitted essential information required by CPL 195.20, rendering the waiver of indictment 
invalid and the SCI jurisdictionally defective. In support of this claim, defendant points to the fact that neither the waiver 
of indictment nor the SCI sets forth the approximate time of the crime, and the waiver of indictment also failed to set forth 
the place where it occurred. While we acknowledge these deficiencies, we do not find that they mandate dismissal of the 
SCI and reversal of the judgment of conviction given our recent decisions in People v. Shindler (179 AD3d 1306, 1307 [2020]) 
and People v. Elric YY., (179 AD3d 1304, 1305 [2020]), and the Court of Appeals’ decision in People v. Lang (___ NY3d ___, 
___, 2019 N.Y. Slip Op. 08545, *7-9 [2019]). As is relevant here, the Court of Appeals found in Lang that the date, approxi-
mate time and place of the crime in the waiver of indictment constituted non-elemental factual information, the omission of 
which did not amount to a jurisdictional defect (see People v. Lang, 2020 N.Y. Slip Op. 08545 at *8-9). In view of this decision, 
we abandoned the standard enunciated in People v. Busch-Scardino (166 AD3d 1314 [2018]) and concluded in Shindler and 
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Elric YY. that the omission of the approximate time and place was not a jurisdictional defect rendering the waiver of indict-
ment invalid. Here, defendant was provided adequate notice of the crime charged based upon a reading of the waiver of 
indictment and the SCI together ... , as well as the felony complaint, which set forth in detail the nature of the crime and the 
approximate time and place where it occurred ... . Significantly, defendant did not raise any objection to the sufficiency of 
the waiver of indictment or the SCI before County Court, or demand a bill of particulars. Therefore, the subject omissions 
are nonjurisdictional defects that were forfeited by defendant’s guilty plea ...”. People v. Morgan-Smith, 2020 N.Y. Slip Op. 
02501, Third Dept 4-30-20

CRIMINAL LAW, EVIDENCE.
THE EVIDENCE SUBMITTED TO THE GRAND JURY IN THIS DRUNK-DRIVING-ACCIDENT CASE SUPPORTED THE 
TWO COUNTS OF DEPRAVED INDIFFERENCE ASSAULT STEMMING FROM INJURIES SUFFERED BY THE TWO  
PASSENGERS; SUPREME COURT SHOULD NOT HAVE DISMISSED THOSE COUNTS.
The Third Department, reversing Supreme Court, determined the evidence submitted to the Grand Jury supported the 
depraved indifference assault counts stemming from injuries suffered by the two passenger in a drunk driving accident 
after a police pursuit: “The ... accident reconstruction revealed that defendant was driving 119 miles an hour five seconds 
before the accident, then slammed on his brakes and steered hard to the right, hurtling into the parking lot and striking a 
concrete barrier at approximately 60 miles per hour. * * * Drunk driving cases do not ordinarily lend themselves to a finding 
of depraved indifference, nor does ‘every vehicular police chase resulting in death [or serious injury] . . . take place under 
circumstances evincing’ it ... . Unlike in cases where a defendant attempted to avoid harming others in the course of a chase 
... , however, the intoxicated defendant here was warned by one of his passengers that he should slow down and ‘was well 
aware that [he] was endangering [their] lives’ by flouting traffic laws and fleeing a police officer at ludicrous speeds on local 
roads ... . Moreover, the same passenger testified that defendant knew that the parking lot was a shortcut to another street 
and that he suddenly ‘turned into’ it when she mentioned seeing a police cruiser. The grand jury could infer from this proof 
that defendant did not care about the welfare of his passengers and that he lost control of the vehicle not in an unsuccessful 
effort to navigate a bend in the road, but rather in a near-suicidal gambit to escape police by making an abrupt turn at high 
speed and trying to traverse the parking lot. It follows from those inferences that defendant ‘appreciated that he . . . was 
engaging in conduct that presented a grave risk of death and totally disregarded that risk, with catastrophic consequences’ 
... . Although innocent inferences could also be drawn from the evidence presented, legally sufficient proof nevertheless ex-
isted for the grand jury’s finding that defendant exhibited depraved indifference toward his passengers and, thus, Supreme 
Court erred in dismissing the two counts of assault in the first degree ...”. People v. Edwards, 2020 N.Y. Slip Op. 02503, 
Third Dept 4-30-20

FREEDOM OF INFORMATION LAW (FOIL).
A GENEALOGICAL ADVOCACY ORGANIZATION’S FREEDOM OF INFORMATION LAW REQUEST FOR MARRIAGE 
RECORDS FROM 1967 THROUGH 2017 PROPERLY DENIED ON ‘INVASION OF PRIVACY’ GROUNDS.
The Third Department, in a full-fledged opinion by Justice Colangelo, after a comprehensive analysis, determined the re-
spondent NYS Department of Health properly refused petitioners’ request for records of marriages between 1967 and 2017 
based upon “invasion of privacy” concerns. The petitioners are a “genealogical advocacy organization” and its officers 
seeking to add the marriage records to a searchable database: “In our view, respondent has satisfied its burden of showing 
that the requested information falls within this privacy exemption ‘by articulating a particularized and specific justification 
for denying access’ ... . Although individual marriage records are public, there is a material difference between providing 
access to individual records on a demonstration of need (see Domestic Relations Law § 19 [1]) and providing 50 years’ 
worth of recent marital indices to publish on the Internet. According this personal privacy exemption its ‘natural and [most] 
obvious meaning’ ... , we conclude that it applies to the recent records sought from respondent here. * * * Petitioners do not 
even argue that disclosure here would promote the objectives of FOIL. ‘[I]t is precisely because no governmental purpose 
is served by public disclosure of certain personal information about private citizens that the privacy exemption’ exists ... .  
... Who among us, in applying for a loan, a bank account or a credit card, has not been asked for our mother’s ‘maiden’ 
name, or been directed to devise or change a password the creation of which called for information such as a town of origin, 
wedding anniversary, first school attended and the like. ... Such specific identifying facts could readily be gleaned, with a 
few strokes of a keyboard, from the record indices that petitioners would, upon receipt, make available to the world. In 
contrast, the ‘public interest’ that would presumably be served by such mass disclosure, as articulated by petitioners, is to, 
in essence, assist certain members of the public in their pursuit of what is essentially a hobby. In short, in this Internet age, 
the potential for harm to thousands of private citizens from the disclosure of the personal information at issue far outweighs 
the presumed benefit to a few genealogical enthusiasts. Thus, under these circumstances, nondisclosure and application 
of the personal privacy exemption is, we believe, ‘consistent with the legislative intent and with the general purpose and 
manifest policy underlying FOIL’ ...”. Matter of Hepps v. New York State Dept. of Health, 2020 N.Y. Slip Op. 02517, Third 
Dept 4-30-20

http://nycourts.gov/reporter/3dseries/2020/2020_02501.htm
http://nycourts.gov/reporter/3dseries/2020/2020_02501.htm
http://nycourts.gov/reporter/3dseries/2020/2020_02503.htm
http://nycourts.gov/reporter/3dseries/2020/2020_02503.htm
http://nycourts.gov/reporter/3dseries/2020/2020_02517.htm
http://nycourts.gov/reporter/3dseries/2020/2020_02517.htm


CasePrepPlus  |  Page 6

PERSONAL INJURY, EVIDENCE.
PLAINTIFF-PASSENGER DID NOT RAISE A QUESTION OF FACT ABOUT DEFENDANT-DRIVER’S NEGLIGENCE;  
DEFENDANT-DRIVER WAS STRUCK FROM BEHIND WHEN HE STOPPED QUICKLY AFTER AN SUV MERGED  
INTO DEFENDANT’S LANE.
The Third Department, over a dissent, determined plaintiff-passenger did not raise a question of fact about defendant-driv-
er’s negligence in this traffic accident case. Plaintiff alleged defendant failed to keep a proper lookout when an SUV merged 
into defendant’s lane and stopped. Defendant was able to stop without hitting the SUV but was struck from behind by the 
Robbins vehicle: “ ‘Drivers have a duty to see what should be seen and to exercise reasonable care under the circumstances 
to avoid an accident’ ... . ‘[W]here the lead driver is forced to brake and stop suddenly without striking the vehicle in front 
due to that vehicle coming to a sudden stop, there is no basis for imposing liability on that driver’ ... . Defendant testified 
at his deposition that he was driving in the right lane on a highway and that he saw the SUV move from the left lane to the 
middle lane. Defendant testified that, as the SUV was in the middle lane, he looked to his right to see if he ‘had an out to go’ 
because there was a vehicle to the left of him. The SUV suddenly ‘jumped in front’ of defendant without flashing a turning 
signal, hit the brakes and came to a complete stop. ... Defendant braked and avoided hitting the SUV. Shortly thereafter, 
however, Robbins struck defendant’s vehicle in the rear. In view of the foregoing, defendant satisfied his moving burden by 
establishing that he was not negligent ...”. Guerin v. Robbins, 2020 N.Y. Slip Op. 02511, Third Dept 4-30-20

WORKERS’ COMPENSATION.
CLAIMANT’S INJURIES DID NOT ARISE OUT OF HIS EMPLOYMENT; CLAIMANT WAS STRUCK BY A CAR  
CROSSING THE STREET IN FRONT OF HIS PLACE OF EMPLOYMENT.
The Third Department determined claimant’s injury did not arise out of his employment and he was not entitled to work-
ers’ compensation benefits. Claimant was struck by a car in front of his place of employment: “Generally, ‘accidents that oc-
cur outside of work hours and in public areas away from the workplace are not compensable’ ... . Where an accident occurs 
near a claimant’s place of employment, as is the case here, ‘there develops a gray area where the risks of street travel merge 
with the risks attendant with employment and where the mere fact that the accident took place on a public road or side-
walk may not ipso facto negate the right to compensation’ ... . ... At the time of the accident, claimant had arrived more than 
one hour early for his shift, had not yet reported to work and had not been approved for overtime. Further, although the 
public road and parking area used by claimant when he was injured was located in front of his workplace, they were open 
to and used by the public ‘and there was no showing that [they were] otherwise controlled by the employer, that workers 
were encouraged to use [them] or that [they] existed solely to provide access to the workplace’ ... . Thus, the risk of getting 
hit by a car while crossing the public road was unrelated to claimant’s employment and merely constituted a danger that 
‘existed to any passerby traveling along the street in that location’ ... . Moreover, notwithstanding claimant’s assertion that 
his choice to drive to work and his general parking location was known to his supervisor and reduced his commute so that 
he could be well rested for work, ‘[t]here is no evidence that the method or route [he] chose served any business purpose, 
or that the employer benefitted from that route’ ...”. Matter of Johnson (New York City Tr. Auth.), 2020 N.Y. Slip Op. 02521, 
Third Dept 4-30-20

WORKERS’ COMPENSATION.
CLAIMANT, IN HIS APPLICATION FOR BOARD REVIEW, DID NOT SPECIFY WHEN THE OBJECTION SUBJECT 
TO BOARD REVIEW WAS MADE; THEREFORE THE BOARD PROPERLY DENIED REVIEW OF THE WORKERS’  
COMPENSATION LAW JUDGE’S DECISION.
The Third Department determined the Workers’ Compensation Board properly rejected claimant’s application for review 
because the question “when” the objection subject to review was made was not answered: “When claimant filed his ap-
plication for Board review in September 2018, both the relevant version of form RB-89 and the corresponding instructions 
then in effect required an appellant to “specify the objection or exception that was interposed to the [WCLJ’s] [Workers’ 
Compensation Law Judge’s] ruling, and when the objection or exception was interposed” (12 NYCRR 300.13 [b] [2] [ii] 
...) In response to question number 15, claimant identified his objection to the WCLJ’s ruling; however, the Board found 
that claimant’s response was incomplete because there were multiple hearings held in this case, and claimant’s response 
to question number 15 failed to indicate when the objection or exception was interposed. Inasmuch as the regulation and 
instructions both expressly required claimant to ‘specify . . . when the objection or exception was interposed’ ... , we cannot 
say that the Board abused its discretion in deeming claimant’s response to question number 15 to be incomplete ...”. Matter 
of Martinez v. New York Produce, 2020 N.Y. Slip Op. 02519, Third Dept 4-30-20
Similar issue and result in Matter of Turcios v. NBI Green, LLC, 2020 N.Y. Slip Op. 02518, Third Dept 4-30-20

http://nycourts.gov/reporter/3dseries/2020/2020_02511.htm
http://nycourts.gov/reporter/3dseries/2020/2020_02521.htm
http://nycourts.gov/reporter/3dseries/2020/2020_02521.htm
http://nycourts.gov/reporter/3dseries/2020/2020_02519.htm
http://nycourts.gov/reporter/3dseries/2020/2020_02519.htm
http://nycourts.gov/reporter/3dseries/2020/2020_02518.htm
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FOURTH DEPARTMENT
CRIMINAL LAW, APPEALS.
DEFENDANT WAS GIVEN THE ERRONEOUS IMPRESSION THE WAIVER OF APPEAL FORECLOSED ALL  
APPELLATE RIGHTS; THE WAIVER WAS THEREFORE INVALID.
The Fourth Department determined defendant’s waiver of appeal was not valid because the court gave the erroneous im-
pression all appellate rights were given up by the waiver: “County Court’s oral explanation of the waiver suggested that 
defendant was entirely ceding any ability to challenge his guilty plea on appeal, but such an ‘improper description of the 
scope of the appellate rights relinquished by the waiver is refuted by . . . precedent, whereby a defendant retains the right 
to appellate review of very selective fundamental issues, including the voluntariness of the plea’ ... . In addition, by further 
explaining that the cost of the plea bargain was that defendant would no longer have the right ordinarily afforded to other 
defendants to appeal to a higher court any decision the court had made, the court ‘mischaracterized the waiver of the right 
to appeal, portraying it in effect as an absolute bar’ to the taking of an appeal’ ... . The written waiver executed by defendant 
did not contain clarifying language; instead, it perpetuated the mischaracterization that the appeal waiver constituted an 
absolute bar to the taking of a first-tier direct appeal and even stated that the rights defendant was waiving included the 
‘right to have an attorney appointed’ if he could not afford one and the ‘right to submit a brief and argue before an appellate 
court issues relating to [his] sentence and conviction’ ... . Where, as here, the ‘trial court has utterly mischaracterized the 
nature of the right a defendant was being asked to cede,’ [this] [C]ourt cannot be certain that the defendant comprehended 
the nature of the waiver of appellate rights’ ...”. People v. Youngs, 2020 N.Y. Slip Op. 02558, Fourth Dept 5-1-20

CRIMINAL LAW, EVIDENCE.
AFTER A TRAFFIC STOP AND A FOOT CHASE DEFENDANT WAS TAKEN INTO CUSTODY; NOTHING THE  
DEPUTY HAD SEEN AT THAT POINT PROVIDED PROBABLE CAUSE TO SEARCH THE DEFENDANT’S CAR; AFTER 
OPENING THE CAR DOOR AND SMELLING MARIJUANA THE DEPUTY CONDUCTED A WARRANTLESS SEARCH; 
THE DRUGS AND WEAPON SHOULD HAVE BEEN SUPPRESSED.
The Fourth Department, reversing defendant’s conviction and dismissing the indictment, determined the deputy did not 
have probable cause for a warrantless search of defendant’s car and the drugs and weapon found in the car should have 
been suppressed. The deputy initiated a traffic stop because defendant allegedly made a turn without signaling. The defen-
dant told the deputy he could not roll down his window or open the driver side door. After making “furtive” movements 
inside the car, the defendant opened the passenger side door and fled. The deputy chased the defendant and took him into 
custody. When asked why he ran, defendant said there was a warrant for his address. The deputy returned to defendant’s 
car, opened the door, smelled marijuana and searched the car. The Fourth Department found that nothing the deputy had 
seen prior to his opening the car door provided probable cause for the search: “Under the Fourth Amendment of the United 
States Constitution, ‘a search conducted without a warrant issued by an impartial Magistrate is per se unreasonable unless 
one of the established exceptions applies’ ... . ‘One such exception is the so-called automobile exception’, under which State 
actors may search a vehicle without a warrant when they have probable cause to believe that evidence or contraband will be 
found there’ … . Applying our State Constitution, the Court of Appeals has held that when police want to search a vehicle 
at the time they arrest its occupant, ‘the police must... not only have probable cause to search the vehicle but . . . there must 
also be a nexus between the arrest and the probable cause to search’ ... . ‘[T]he requirement of a connection’ between ‘the 
probable cause to search and the crime for which the arrest is being made’ is ‘flexible’ inasmuch as a court need not focus 
‘solely on the crimes for which a defendant was formally arrested’ ... . ‘[T]he proper inquiry is simply whether the circum-
stances gave the officer probable cause to search the vehicle’ ... . When police officers stop a vehicle, they may have probable 
cause to search the vehicle under the automobile exception based ‘on grounds other than those that initially prompted [the 
officers] to stop the vehicle,’ i.e., the probable cause may come to light after the stop... . ... Although defendant engaged 
in ‘furtive and suspicious activity’ and his ‘pattern of behavior, viewed as a whole’ was suspicious ... , there was no direct 
nexus between the initial traffic stop for a traffic violation and the search of defendant’s vehicle. Furthermore, there was no 
direct nexus between the arrest of defendant and the search of his vehicle. Defendant made no statements to suggest that 
the vehicle contained contraband or evidence of a crime ... , the deputy did not observe any contraband in plain view , the 
deputy did not find any contraband on defendant’s person when he took defendant into custody ... , and it cannot be said 
that defendant’s ‘furtive movements’ toward the center console lacked any innocent explanation or occurred under circum-
stances suggesting that criminal activity was afoot ...”. People v. Johnson, 2020 N.Y. Slip Op. 02589, Fourth Dept 5-1-20

CRIMINAL LAW, EVIDENCE.
THE GRAND JURY EVIDENCE OF TWO LACERATIONS ON THE VICTIM’S NECK, 3–4 AND 5–6 CENTIMETERS 
LONG, SUPPORTED THE TWO COUNTS OF FIRST DEGREE ASSAULT BASED UPON DISFIGUREMENT.
The Fourth Department, reversing County Court, over a two-justice dissent, determined the evidence presented to the 
Grand Jury was sufficient to support the assault first degree counts based upon disfigurement, i.e., two lacerations, 3–4 and 

http://nycourts.gov/reporter/3dseries/2020/2020_02558.htm
http://nycourts.gov/reporter/3dseries/2020/2020_02589.htm
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5–6 centimeters long, on the victim’s anterior neck: “... [T]he evidence before the grand jury included the testimony of the 
victim, the victim’s medical records, and photographs of the victim taken on the day of the incident. The evidence estab-
lished that, as a result of the assault, the victim sustained ‘two significant lacerations to her anterior neck,’ which were 3-4 
and 5-6 centimeters long, respectively, with soft tissue defects and exposure of underlying subcutaneous fat. The lacerations 
required at least 10 sutures to close. We conclude that the grand jury could reasonably infer from the evidence that the su-
tured wounds resulted in permanent scars ... . We further conclude that, when ‘viewed in context, considering [their] loca-
tion on the body’... , the grand jury could reasonably infer that the scars would ‘make the victim’s appearance distressing or 
objectionable to a reasonable person observing her’ ...”. People v. Harwood, 2020 N.Y. Slip Op. 02594, Fourth Dept 5-1-20

CRIMINAL LAW, EVIDENCE.
WHETHER TO INSTRUCT THE JURY ON THE EXTREME EMOTIONAL DISTURBANCE (EED) AFFIRMATIVE  
DEFENSE MUST BE DETERMINED BASED SOLELY UPON THE PEOPLE’S PROOF AT TRIAL; IT WAS (HARMLESS) 
ERROR FOR THE COURT TO MAKE THAT DETERMINATION PRIOR TO TRIAL.
The Fourth Department noted that the court committed (harmless) error when it ruled, prior to the trial, that the jury would 
not be instructed on the extreme emotional disturbance (EED) affirmative defense: “... [T]he court erred in determining pri-
or to trial that it would not charge the jury on the affirmative defense of EED. A defendant may be entitled to a jury charge 
on the affirmative defense of EED based solely on the People’s proof ... , and thus it was error for the court to make that rul-
ing without any consideration of the People’s evidence.” People v. Taglianetti, 2020 N.Y. Slip Op. 02561, Fourth Dept 5-1-20

CRIMINAL LAW, EVIDENCE, APPEALS.
DEFENDANT, FROM THE OUTSET, CLAIMED A MAN SHE HAD JUST MET AT A BAR WAS DRIVING HER CAR 
WHEN IT WENT OFF THE ROAD AND THEN FLED THE SCENE; THE DWI CONVICTIONS WERE AGAINST THE 
WEIGHT OF THE EVIDENCE.
The Fourth Department, reversing the Driving While Intoxicated (DWI) convictions, determined the convictions were 
against the weight of the evidence. The defendant claimed from the outset that her car, which had gone off the road, was 
driven by a man she just met at a bar and who fled after the accident. There was no direct evidence defendant was the driver: 
“Defendant’s assertion that the car had been operated by an individual named Paul was not inconsistent with the evidence 
at trial. Although defendant’s request that the passing motorist not call 911 constituted evidence of consciousness of guilt, 
it is well settled that consciousness of guilt evidence is a ‘weak’ form of evidence ... . The failure of defendant to provide a 
more detailed description of Paul did little to disprove defendant’s hypothesis of innocence, given the general nature of the 
questions posed to her and their emphasis on contact information for Paul that defendant reasonably was not in a position 
to provide. Finally, the testimony of the investigator that the position of the driver’s seat in the car was inconsistent with the 
car being driven by someone who is 5 feet 10 inches tall, as opposed to defendant’s height of 5 feet 7 inches, may have been 
persuasive if there were other such circumstantial evidence, but no other evidence existed here. Giving the evidence the 
weight it should be accorded, therefore, we find that the People failed to establish, beyond a reasonable doubt, that defen-
dant operated the car that had gone off the roadway ...”. People v. Bradbury, 2020 N.Y. Slip Op. 02577, Fourth Dept 5-1-20

FAMILY LAW, EVIDENCE.
DENIAL OF FATHER’S PETITION FOR CUSTODY WAS NOT SUPPORTED BY THE EVIDENCE.
The Fourth Department, reversing Family Court, held that the denial of father’s petition for a change in custody (from 
mother to father) was not supported by the evidence: “Here, the only factor that weighs in favor of respondent mother is 
the existing custody arrangement, which had been in place for a lengthy period of time ... . Although the subject child has 
a brother at the mother’s house, that is not a factor that favors the mother because ‘both parties have other children, [and 
thus] an award of [primary residential] custody to either party would necessarily separate the child at issue from some of 
her siblings’ ... . The remaining factors favor awarding primary residential custody to the father. During the time that the 
mother had primary residential custody, the child performed poorly at school and experienced a significant increase in 
her depression ... . Additionally, due to the mother’s work schedule, the child was required to arise before 5:00 a.m. and to 
thereafter be taken to a relative’s house, where the child stayed for two hours before going to school. Also, the mother is 
admittedly unable to assist the child with school work, or to schedule or attend the child’s medical and mental health coun-
seling appointments. The father, in contrast, is able to provide a more stable home for the child and is currently helping the 
child with those measures. Furthermore, the child expressed a desire to reside with the father. Although the ‘[c]ourt is . . . 
not required to abide by the wishes of a child to the exclusion of other factors in the best interests analysis’ ... , we conclude 
that ‘the wishes of the [14]-year-old child are . . . entitled to great weight where, as here, the age and maturity [of the child] 
would make [her] input particularly meaningful’ ... . In addition, although the position of the AFC is not determinative, it 
is a factor to be considered ... , and the AFC here has supported the child’s wish to live with the father both in Family Court 
and on appeal.” Matter of Alwardt v. Connolly, 2020 N.Y. Slip Op. 02574, Fourth Dept 5-1-20
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