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HOUSE OF DELEGATES 
Agenda Item #6 

REQUESTED ACTION: Endorsement of the report of the Special Committee on 
Public Trust and Confidence in the Legal System. 

Attached is the report of the Special Committee on Public Trust and Confidence 
in the Legal System ("Special Committee"). The report focuses on issues 
relating to: 

(1) bias and prejudice and access to justice; 
(2) delays in justice and the need for a comprehensible user-friendly court 

system; 
(3) legal and judicial ethics; 
(4) the jury system and provision of adequate court facilities; and 
(5) public understanding and media portrayal of the legal system. 

An informational presentation on the report was given at the November 4, 2000 
House of Delegates meeting, and the report was circulated to Association 
Committees and Sections and local bar associations· at that time to afford 
reasonable opportunity for review and input prior to formal action. 

The Committee has received the attached comments and has made a number of 
modifications to the report that was initially presented in November 2000, to 
address issues raised. For convenient reference, enclosed is a listing of those 
amendments with additions indicated in underscoring and deletions in strike­
through text. 

The Special Committee's recommendations, incorporating the modifications, are 
set forth between pages 65 and 76 of the report and are attached to this 
memorandum for ease in review. The Special Committee has used check marks 
to identify those items that deserve a high priority because of their particular 
importance or timeliness. The summary provides page references for the 
discussion of these issues and recommendations in the report. 



As noted in the introduction to the report, public trust and confidence in the legal 
system is fundamental and all encompassing. Without the confidence and trust 
of those who should be using the system, voluntary adherence to the law and the 
effective operation of the legal system are undermined. Moreover, virtually 
everything related to the courts, the law, the police or any branch of government 
impacts on the public's perception of the legal system. Because of the 
significance of public trust and confidence, the Association has addressed issues 
in this area since its inception and continues to focus attention on this subject, 
given the problems and cynicism prevalent today. 

The establishment of the Special Committee stems from a 1999 National 
Conference on Building Public Trust and Confidence in the Justice System that 
was conducted in Washington, DC. In advance of that conference, the chief 
justices of the various states were urged to form state-level committees to 
identify issues affecting public trust and confidence in their states' justice systems 
and to formulate strategies to address those issues. In response, Chief Judge 
Judith S. Kaye appointed the Committee to Promote Public Trust and Confidence 
in the Legal System (''State Committee") which released a report in May 1999 to 
coincide with the national conference. After the conference, the State Committee 
began the second phase of its work - the implementation of the strategies 
identified in that report. 

In late 1999, the Association appointed the Special Committee with a diverse 
composition which included the chairs of Sections and Committees that address 
issues relating to the justice system, as well as practitioners representing a broad 
range of experience, practice settings and geographic locations. The Special 
Committee was charged with reviewing the report and recommendations of the 
State Committee, preparing a response, and formulating recommendations for 
Association action to enhance public trust and confidence in the legal system. In 
carrying out this charge, the Special Committee coordinated with other relevant 
groups both within and outside the Association. 

The attached report is the product of the Special Committee's nearly year-long 
study. Its five subject areas, listed above, parallel those examined in the State 
Committee report. The Special Committee report addresses each of these topics 
separately, including a discussion of the State Committee strategies, as well as 
adding its own recommendations with respect to particular issues. The Special 
Committee identifies those items in the State Committee report that it fully 
supports, those that it supports in part or with modification, and those that it does 
not believe are appropriate strategies. 



Comments on the report have been received to date from the Committee on 
Alternative Dispute Resolution, Committee on Attorney Professionalism, 
Committee on Attorneys in Public Service, Committee on Continuing Legal 
Education, Ad Hoc Committee on the Jury System, Committee on Legal 
Education and Admission to the Bar, Committee on Professional Discipline, and 
Committee on Women in the Law, Commercial and Federal Litigation Section, 
Young Lawyers Section, Association of the Bar of the City of New York, and the 
Bar Association of Nassau County. You will be informed of any additional 
comments. 

Ellen Lieberman, Chair of the Special Committee on Public Trust and Confidence 
in the Legal System, accompanied by other representatives of the Special 
Committee, will present the report of the House of Delegates. 





NEW YORK STATE BAR ASSOCIATION 
Special Committee to Promote Public Trust and Confidence 

in the Legal System 

Amendments of the Special Committee to Its Report to the House Of Delegates: 

PAGES 

Enhancing Public Trust and Confidence in the Legal System 
- January 2001 -

1. Bias and Prejudice and Access to Justice 
a. Bias and Prejudice - Diversity in the Profession 

We recommend, as an initial step, that the Association compile information on the 
numbers of attorneys and judges of color in various positions in the legal 
profession and in different communities of the state. While this information is 
available for law students,3 data about employment in various fields of law and 
work settings in New York State is only accessible in bits and pieces. The lack of 
a complete statewide picture hinders discussions and the development of 
initiatives tailored to advancing diversity in particular areas. The availability of 
this resource also would enable us to measure progress. Access to this 
information also would be useful in informing students about the range of career 
possibilities and how best to prepare for these different paths. Similarly. we 
recommend compilation of data about areas of practice. career paths and related 
information concerning women in the profession. We are delighted to learn of the 
Committee on Women in the Law's ongoing work and plans in this area. 

PAGE20 
2. Bias and Prejudice and Access to Justice 

b. Access to Justice - Services for Persons of Modest Means 
We also cite the value of the Court System's community dispute resolution centers 
in assisting persons of modest means. Initiated in 1981 and long supported by the 
Association. the centers handle referrals from courts of minor disputes. such as 
intetpersonal problems arising between neighbors and families. These forums 
have the added benefit of helping to ease case congestion and curb delay. 

PAGE26 
2. Need for a Comprehensible, User-Friendly Court System, Addressing Delays in 

Justice 
b. Addressing Delays in Justice - Expedition of Discovery 

Under current practice, the award of prejudgment interest is limited to specific 
actions such as wrongful death, breach of contract, and recovery of property 
damages, but is not recoverable in actions based on personal injury. We share the 
opinion of the State Committee that awarding prejudgment interest in personal 
injury actions should serve to redttee the ineentirve fur def-cndttnts to deltt) the 
eonelttsion expedite the settlement of the case and hence reduce the costs of 
litigation to the client. 

3 For instance, The American Bar Association Guide to Approved Law Schools - 2000 Edition reports that, in the fall 
semester of 1998, the minority student population at the 15 law schools in New York State averaged 23.4 percent, 
ranging from 16.5 percent to 44.6 percent. At 68. 
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PAGE28 
2. Need for a Comprehensible, User-Friendly Court System, Addressing Delays in 

Justice 
b. Addressing Delays in Justice - Other Issues of Delay 

Additionally, the Special Committee commends the State Committee for 
proposing expansion of existing innovative attempts, commenced in large 
measure through the initiatives of the Chief Judge, to address a variety of 
sociolegal problems that surf ace in the judicial system but are not susceptible to 
effective and long-term resolution through traditional mechanisms. These 
innovations include the development of specialized courts such as: Drug Courts, 
Community Courts, Domestic Violence Courts, juvenile parts in the adult 
criminal courts and Teen Courts; and of t1:djt1net pmgrsms thttt di'lert litigsnts 
frt)m the Cot1rt System or strengthen litigttnts' ttbility to tt'loid ftltt1rc eot1rt 
in·1ohement: inelt1ding ADR ttnd ·1olt1ntsry meditttion and parenting sk:iBs 
programs promotion of development of a multi-door court where ADR is one of 
the options litigants have through the Court System at the earliest stages of their 
disputes. All of these experimental courts and programs appear initially to be 
more effective than traditional court procedures but need to be carefully evaluated 
over the longer term. 

PAGE37 
4. Legal and Judicial Ethics 

a. Ethical Issues Regarding Attorneys and Attorney Civility - Publicizing 
Attorney Malfeasance 
In ot1r 'lielf9, further pt1blieif.ing ttttomey malfcassnee will lessen not promote 
pt1b1ie trttst in the legal system and eot1ld be eot1nterpmdt1etive. In addition, st1eh 
pt1b1ieity eot1ld mislead the pt1b1ie into believing that most or many ttttomey s are 
t1nethieal, whieh we kflo'lfq to be ttntrtte. The Association and other bar 
organizations provide educational resources for the media in covering law-related 
matters and they provide interviews, statements or news releases on particular. 
issues in the news. With regard to situations of malfeasance, we suggest that 
information provided to the media clarify that most lawyers are honorable and 
occasions of malfeasance are rare, as reflected in disciplinary statistics.76 Rather 
than focus unduly on attorney malfeasance, the Special Committee recommends 
using resources to educate the public about attorney selection, attorney-client 
communication and remedies or avenues available to address grievances. 

76 In 1999, 242 of the state's 112,000 practicing attorneys were disciplined, including 86 disbarments, 106 
suspensions for certain periods of time, 24 censures, and 26 acceptances of resignations. Lawyer 
Discipline Report, supra note 72. 
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PAGE39 
4. Legal and Judicial Ethics 

a. Ethical Issues Regarding Attorneys and Attorney Civility - Disciplinary 
Proceedings 
As a means of making the public aware that members of the profession are 
accountable, the State Committee urges amendment to Judiciary Law §90(1) to 
open the disciplinary proceedings to the public once a prima facie case has been 
established. The Association has reviewed this issue over the years and. in the 
past. has eontintted to opposeg the earlier opening of these proceedings, noting 
that the Appellate Division currently has the authority to intervene in appropriate 
cases and order interim suspensions and public disclosure to safeguard the public. 
The Association has urged use of these existing provisions when necessary.79 ht 
taking this position, the Assoeitttion eonclttded thttt opening diseiplinmy 
proceedings ttt ttn ettrlicr stttge is not needed f-or the profeetion of the pttblie since 
stteh sttfegttttrds ttre tt'~'ttilttble throttgh the ttpproprittte eX:ereise of cX:isting powers 
by the AppeHttte Di vision, but the eX:isting eonfidentittlity is neeessm=-J to protect 
lttwyers ttgttinst unsttbstttntittted ttnd ttnproved clttoms or eomplmnts. The Speeittl 
Committee ttgrees with this v"iew. The House of Delegates is also on record as 
encouraging review of the procedures in the various Judicial Departments to 
promote consistency in sanctions throughout the state. 80 

The present system has presented some difficulties. First. some Departments 
have read good cause more strictly than others and been less willing to order 
interim suspensions or public disclosure. Second. lack of uniform procedures has 
led to concern that. in some Departments. grievance committees could too readily 
and without due process destroy a lawyer's reputation by making an unfounded 
charge public. 

In reviewing the Association's prior position. we believe its major concern has 
been ensuring due process for attorneys to protect them from having insubstantial 
claims or complaints made public. Weighing the Association's concern against 
the need to foster public confidence in the system. however. we conclude that 
both can be accommodated. Thus. we support the State Committee's proposal to 
open the disciplinary proceedings to the public once a prima facie case has been 
established. provided that (1) the Appellate Divisions have uniform provisions for 
the establishment of a prima facie case and public access and (2) that a judge 
makes such determinations. This action would provide appropriate public access 
and promote confidence in system and. at the same time. by opening the 
proceeding at this point only upon a judge's decision. provide attorneys with 
appropriate protections. 

79 Action of the House of Delegates, June 24, 1995 and January 26, 1996. 

80 Action of the House of Delegates, June 24, 1995. 
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PAGE 40 
4. Legal and Judicial Ethics 

a. Ethical Issues Regarding Attorneys and Attorney Civility - Professionalism, 
Civility 
It is our view that some yottng lawyers equate incivility with strong advocacy. 
The Special Committee stresses the importance of drawing this distinction in law 
school and MCLE courses. Mentoring programs for young lawyers, already in 
place in many bar associations, should be encouraged to include civility in their 
discussions. Likewise, we would urge law firms to cover this issue in in-house 
legal education, mentoring programs, and in discussions of partners with 
associates. Such presentations should include case examples from practitioners as 
to how they successfully advocated their position while preserving civility. 

· SUMMARY OF RECOMMENDATIONS 

PAGE65 
1. Bias and Prejudice and Access to Justice 

a. Bias and Prejudice - Diversity in the Profession 
✓ 1. Concur with State Committee proposal for greater representation of minorities 

in the courts but would not focus particularly on the judiciary. Instead, urge 
enhanced opportunities and diversity at all levels of employment in the justice 
system and in all elements of the legal profession, including public and private 
sectors and law schools. [pp. 4-5] 

PAGE69 

a. To assist in this effort, recommend that the Association compile 
information on the numbers of attorneys and judges of color in various 
positions in the legal profession and in different communities of the state 
to aid in assessing and monitoring efforts to enhance diversity. [p. 5] 

b. Similarly, recommend compiling data on practice areas, career paths and 
related information concerning women in profession. [p. 5) 

2. Need for a Comprehensible, User-Friendly Court System, Addressing Delays in 
Justice 
b. Addressing Delays in Justice 

1. Expedition of Discovery 
a. Support State. Committee recommendations to enhance discovery practice 

and reduce delay, cost and inconvenience to both parties and witnesses, 
thus enhancing trust and confidence in the legal system: 
3. Provision for pre-judgment interest on personal injury awards by 

amendment of CPLR Section 5001 to reduee the ineenti ve for 
defenclnnts to delny the eonelttsion expedite the settlement of the case 
and hence reduce the costs of litigation to the client. [pp. 25-26] 



-5-

PAGE69 
2. Need for a Comprehensible, User-Friendly Court System, Addressing Delays in 

Justice 
b. Addressing Delays in Justice 

2. Other issues of delay 

PAGE71 

b. Commend State Committee for proposing expansion of innovative 
attempts to address a variety of sociolegal problems that surface in the 
judicial system but are not susceptible to effective and long-term 
resolution through traditional mechanisms. These innovations include the 
development of specialized courts and of ttdjunet progrmns thttt dhert 
litigttnts from the Court Systen1 or strengthen litigttnts' ttbility to ttvoid 
future eourt in·v ol v1ement. ineluding ADR ttnd v oluntttry meditttion ttnd 
pttrenting skills progrmns promotion of development of multi-door court 
where ADR is one of options litigants have through Court System at 
earliest stages of their disputes. [p. 28] 
1. Urge careful evaluation of these experimental courts and programs 

over the longer term. [p. 28] 

4. Legal and Judicial Ethics 
a. Ethical issues regarding attorneys and attorney civility 

1. Publicizing attorney malfeasance 

PAGE72 

a. Agree with State Committee recommendation to give continued attention 
to attorney misuse of client funds bttt believe further publiei:z::ing ttttomey 
mttlfettsttnce wi11 lcssen not promote public trust in the legttl system ttnd 
eottld be eounterprodttetive ttnd eould rmslcttd the pttblie into believing 
thttt mttn) ttttome) s are ttnethieal but urges devoting resources to public 
education and media information on attorney selection. communication 
and related issues [pp. 35-37] 

4. Legal and Judicial Ethics 
a. Ethical issues regarding attorneys and attorney civility 

4. Disciplinary proceedings 
a. Disttgree with Support State Committee's proposal reeornmended 

mnendment to open the disciplinary proceedings to the public once a 
prima facie case has been established, provided that (1) the Appellate 
Divisions have uniform provisions for the establishment of a prima facie 
case and public access and (2) that a judge makes such determinations .. 
I. Reeommend that the Association rettffirm its position that eftrlier 

opening of these proceedings is not needed, since the AppeHttte 
Dh ision eurrentl) htts the authority to intervene in ttpproprittte eases 
ttnd order interim sttspensions ttnd pttblic disclosttre to sttfegttttrd the 
pttblic. [p. 39] 





SUMMARY OF RECOMMENDATIONS 

Set forth below is a summary of the recommendations contained, and discussed in more detail, in 
the text of this report. Although we believe that all of these recommendations are important and 
worthy of consideration, we have specifically identified some (delineated by check marks) that 
we believe deserve the highest priority because they are of particular importance or timeliness. 

1. Bias and Prejudice and Access to Justice 

a. Bias and prejudice 

✓ 1. Concur with State Committee proposal for greater representation of minorities in the 
courts but would not focus particularly on the judiciary. Instead, urge enhanced 
opportunities and diversity at all levels of employment in the justice system and in all 
elements of the legal profession, including public and private sectors and law schools. 
[pp. 4-5] 
a. To assist in this effort, recommend that the Association compile information on 

the numbers of attorneys and judges of color in various positions in the legal 
profession and in different communities of the state to aid in assessing and 
monitoring efforts to enhance diversity. [p. 5] 

b. Similarly, recommend compiling data on practice areas, career paths and related 
information concerning women in profession. [p. 5] 

✓ 2. Encourage bar associations and law schools to continue to enhance programs and 
resources to help attorneys and law students build career development skills and law 
office procedures that promote diversity in hiring and retention of a workforce that 
reflects diversity. [p. 5] 

✓3. Agree with State Committee in encouraging bar associations and law schools to 
provide programs and materials on diversity issues. [pp. 6-7] 
a. Recommend that the Association and other bar associations incorporate diversity 

issues into MCLE, law office management programs and resources. [p. 6] 
b. Suggest the. Association and law schools collaborate in presenting a roundtable of 

legal educators and clinicians on diversity awareness issues, with the schools 
sharing experiences and effective initiatives. [pp. 6-7] 

✓ 4. Endorse State Committee's proposal for statewide sensitivity training and education 
programs for judges, law clerks, secretaries, clerks of the court and staff, and security 
personnel and district attorneys, but urge that such training be interactive and 
ongoing. Suggest considering offering MCLE credit for judges and Court System 
attorneys instructing and attending such programs. [pp. 5-6] 

✓ 5. Encourage additional training of court personnel in customer service skills. [p. 6] 
6. Concerning State Committee's recommendation for incentives and disincentives for 

staff on treatment of court users, urge the Court System to emphasize positive 
examples and recognition of staff in promoting proper conduct. [p. 6] 

7. Endorse State Committee recommendation to increase and provide more consistent 
attention to the needs of people with disabilities and people for whom English is not 
the primary language. Urge each court to evaluate efforts to serve persons with 
disabilities and take necessary remedial measures. [p. 7] 



8. Additional issue and recommendation not addressed in State Committee repon: Seek 
amendment to the statute concerning change of venue, to provide a right of appeal or 
a right to seek leave to appeal to the Court of Appeals. [pp. 7-8] 

b. Access to justice 

1. Funding for civil and criminal legal services 
a. Endorse State Committee recommendations, continue Association initiatives and 

urge collaboration of bar associations, Court System and others to: 
✓ 1. Call for state legislation to increase compensation rates for counsel provided 

in Article 18-B for indigent defendants in criminal matters and in certain 
Family Court proceedings. [pp. 10-13] 

✓2. Pursue adequate funding in federal appropriations for civil legal assistance to 
the poor, without undue restrictions to most effectively provide counsel. [pp. 
13-15] 

✓3_ Seek establishment of a regularized funding source for civil legal services at 
the state level so that the existence of legal services is not placed in jeopardy 
year to year. [pp. 13-15] 

4. Urge increased funding for public defenders' offices so that resources are 
proportionate to those allotted to prosecutors' offices. [p. 12] 

b. Urge Association to continue to speak out when state budget cuts are made in 
defense services to ensure that defense offices are not disadvantaged. [p. 12] 

✓ c. Recommend that the Association reaffirm its positions for adequate funding of 
civil and criminal legal services, continue discussions with lawmakers, and 
expand its education of the public, and civic and business entities to strengthen 
the number and diversity of voices speaking on behalf of legal counsel for those 
in need. [pp. 14-15] 
1. Reiterate opposition to proposals to increase court or attorney registration fees 

as a source of such funding. [p. 14] 
2. Pro bono service 

a. Give continued attention to the State Committee recommendation to enhance the 
efforts of bar associations and law schools in soliciting volunteers and 
appropriately matching attorneys to clients. [pp. 15-18] 

b. Encourage ongoing sharing of the best practices by bar associations, law schools 
and other entities regarding volunteer legal services programs. [p. 15] 

c. To prompt the strongest volunteer efforts, maintain flexibility in pro bono 
development to tailor programs to area needs. [pp. 15-16] 

d. Enhance Association publicity of law firms' pro bono initiatives statewide and 
urge additional recognition locally. [pp. 16-17] 

e. Encourage and aid law offices in developing workplace policies that facilitate pro 
bono services. Include this issue in Association law office management programs 
and materials and prepare sample workplace policies. [p. 17] 

f. Recommend that the Association meet with government representatives to 
encourage creation of guidelines to facilitate pro bono service by attorneys in the 
public sector. [p. 17] 

g. Encourage corporate law departments to facilitate pro bono service among their 
legal staffs. [p. 17] 



h. Ask judges to encourage pro bona service in their presentations at admission 
ceremonies. [p. 17] 

i. Urge the courts, as well as firms, to consider ways to ameliorate scheduling 
difficulties that lawyers may encounter in seeking to perform pro bona service. 
[pp. 17-18] 

3. Prose assistance and alternatives 
a. Urge Association, local bars, legal services programs and others to increase 

emphasis on the following, which we view as more important than making 
available pro se assistants in the courts who are trained to answer procedural 
questions as recommended by the State Committee: 
1. informing people about when and how an attorney can help. [p. 18] 
2. assisting people in obtaining counsel. [pp. 18-19] 
3. developing panels for persons with modest means. [pp. 18-19] 
4. establishing services that provide one source for those seeking help with legal 

problems, including pro bona service for low-income persons and lawyer 
referral or other assistance for those with modest income. [p. 19] 

b. Encourage further development of and publicity among the profession and public 
of group and prepaid legal services. [pp. 19-20] 

4. Family law matters 
a. Concur with State Committee recommendations to increase judges' awareness of 

the inequitable bargaining position that can occur in matrimonial cases and 
encourage temporary awards of attorney fees and maintenance where appropriate. 
[p. 20] 

b. Urge Association to reaffirm and pursue its support of legislation to require the 
court to grant interim counsel fees in appropriate situations and where such is 
denied or deferred, direct that the court provide the reasons in writing. [pp. 20-
21] 

c. Consistent with Association position, seek safeguards in court-annexed ADR in 
matrimonial matters to ensure that the programs are voluntary, the parties are 
individually represented and the neutrals are sufficiently trained. [p. 21] 

d. Urge courts to apply safeguards to avoid inequitable bargaining positions to 
matters that are not strictly matrimonial, e.g., involving persons who have a child 
together but are not married. [p. 21] 

2. Need for a Comprehensible User-Friendly Court System, Addressing Delays in Justice 

a. Need for a comprehensible user-friendly Court System 

1. Endorse recommendations of State Committee to promote a comprehensible user­
friendly Court System: 
✓ a. Restructure present Court System to consist of two branches: one with local or 

limited jurisdiction and one with statewide jurisdiction [p.22]. 
✓b. Endorse State Committee's proposals to develop a brochure for users of the court 

and multilingual videotapes and other written educational material, possibly in a 
collaboration of bench and bar, to explain legal terminology, court etiquette and 
protocol, court procedures and the role of the judge. [pp. 22-23] 



1. Recommend making these materials court specific, presented in a clear non­
technical manner and made available in a variety of places in addition to 
courthouses. [pp. 21-23] 

2. Urge priority in developing these materials for those courts in which 
individuals, most frequently of limited means, often appear without counsel 
such as the landlord and tenant courts, Small Claims Court and Family Court. 

c. Install better signs in courthouses. [p. 21] 
✓ d. Support State Committee's recommendation to expand provision of Children's 

Centers. [pp. 21-23] 
1. Recommend giving priority to establishment in courts where persons are most 

frequently of limited means and appear without representation. [pp. 22-23] 
e. Create an ombudsman position, possibly through the use of volunteers, to help 

people who have difficulty reading English to understand instructions, complete 
forms and navigate the courthouse. [p. 21] 

f. Endorse recommendation of the State Committee for more trained translators with 
language skills in a greater variety of languages in the courthouses in this state. 
[pp. 21-24] 

g. Provide procedural handbooks and training for all county clerk office personnel 
and court clerks who respond to inquiries from litigants to ensure that consistent 
and appropriate information is given. [pp. 21-24] 

h. Provide in public places (e.g., shopping mall or library) multilingual kiosks for 
obtaining information regarding case status and directions to the courthouse, and 
curbside drop boxes for paying fines or delivering papers, similar to library 
depository boxes. [p. 21] 

i. Support State Committee proposal for handbooks and community resource 
materials to assist court personnel and the judiciary in aiding litigants and the 
public with problems that cannot be fully resolved in the courtroom. Urge 
involvement of bar associations and other groups in the development of these 
materials. [pp. 21-24] 

J. Develop community justice centers, which reflect the culture and norms of the 
community they serve, for handling minor criminal matters. [p. 21] 

k. Favor State Committee proposal for development of forms for a variety of courts 
in which · litigants frequently appear without counsel, but stress that this 
recommendation cannot and must not be viewed as a substitute for creating 
permanent and adequate funding for civil legal services. [pp. 21-24] 

2. Access to the database 
✓ a. Support expansion and modification· of the OCA website/database, as the State 

Committee recommended, to allow attorneys, judges and the public in general to 
access court schedules and other information on line at no cost. [pp. 24-25] 
1. Further, urge modification of the website/database to make it user-friendly. 

[p. 24] 
2. Applaud OCA's new website service to allow attorneys and the public in the 

same jurisdictions the opportunity to check for case scheduling information 
and limited case history information, but call for expansion to all counties and 
courts in the state and to include information beyond scheduling. [p. 24] 

3. Recommend use of the website/database to promote educational materials 
developed pursuant to recommendations of the State Committee, as well as for 



the recommended compilation and dissemination of community resource 
information. [pp. 24-25] 

b. Addressing delays in justice 

1. Expedition of discovery 
a. Support State Committee recommendations to enhance discovery practice and 

reduce delay, cost and inconvenience to both parties and witnesses, thus 
enhancing trust and confidence in the legal system: 
1. Regulation of deposition practice and prevention of dilatory practices by 

amendment of CPLR Rules 3113 and 3115. [p. 25] 
2. Simplified procedures for the production, discovery and use of non-party 

business records by amendments to CPLR Sections 2305(b), 3120, 3122 and a 
new 3122-a. [pp. 25-26] 

3. Provision for pre-judgment interest on personal injury awards by amendment 
of CPLR Section 5001 to expedite the settlement of the case and hence reduce 
the costs of litigation to the client. [pp. 25-26] 

4. To balance the preceding, amend Rule 3221 "offer to compromise" measure, 
depriving a claimant of the right to recover costs or interest from the time that 
a settlement off er is made if the offer is not accepted and the claimant fails to 
obtain a more favorable judgment. [p. 26] 

b. Endorse increased use of phone conferencing to monitor status and hear 
arguments of motions. [p. 26] 

c. Achieving prompt settlements 
1. Endorse State Committee recommendation for greater use of voluntary 

mediation and other ADR programs to facilitate such settlements. [p. 26] 
2. Urge judges to involve either themselves or other appropriate court officials in 

settlement questions as soon as a matter is brought before them; increase 
budgets to provide for the designation and, particularly, for the training of 
such officials. [p. 27] 

2. Other issues of delay 
a. Endorse State Committee recommendation to increase the number of judges, 

public defenders, prosecutors and support staff and to fill judicial vacancies and 
create additional judgeships expeditiously. [pp. 27-28] 

b. Commend State Committee for proposing expansion of innovative attempts to 
address a variety of sociolegal problems that surface in the judicial system but are 
not susceptible to effective and long-term resolution through traditional 
mechanisms. These innovations include the development of specialized courts 
and promotion of development of multi-door court where ADR is one of options 
litigants have through Court System at earliest stages of their disputes. [p. 28] 
1. Urge careful evaluation of these experimental courts and programs over the 

longer term. [p. 28] 



3. Jury System Experience; Adequate Funding for Court Facilities 

a. Jury system 

1. Per diem for town and village justice court jurors 
✓ a. Endorse State Committee recommendation to require town and village justice 

court jurors to be compensated on the same basis as other jurors. [pp. 29-30] 
1. Support the Court System legislative proposal for state assumption of these 

costs. [p. 30] 
2. Jury notice, information in advance of service, parking, payment 
✓ a. Support State Committee proposals for the following but recommend pilot 

projects to accommodate different local conditions and needs: 
1. Clarify jury summonses by providing more information about the expected 

length of jury service. [pp. 30-31] 
2. Use e-mail or automated telephone systems to obtain information from jurors 

in advance of service. [pp. 30-31] 
3. Consider payment of parking allowances to jurors, especially for those jurors 

who are not paid for their service. [pp. 30-31] 
4. Improve the system for juror payment, both as to frequency and timeliness. 

[pp. 30-31] 
3. Communication with jurors 

a. Endorse State Committee recommendations to: 
1. Require judges and their staffs to report to the Commissioner of Jurors Office 

when trials will not be proceeding on the scheduled date or at the scheduled 
time so jurors are not brought in unnecessarily. [p. 29] 

2. Remind judges to be more courteous and attuned to jurors' lives and needs. 
[p. 29] 

3. Ask judges to give jurors instructions regarding procedures, their role and 
conduct prior to the commencement of trial, allow note taking, give a .special 
instruction if there are attorneys or judges on the jury panel, and give jurors a 
copy of the instructions on the law (charge) for reference during deliberations. 
[p. 29] 

4. Grandjury 
✓ a. Urge inclusion of procedures for grand jurors within the State Committee's 

proposed improvements for trial jurors concerning the jury notice, information in 
advance of service, parking and payment. [p. 31] 

✓b. Favor development of an orientation program specific to grand jurors. [p. 31] 
✓ c. Seek clarification that the function of grand jury administration properly belongs 

with the court, to eliminate the ad hoc and varying approaches in different 
counties. [pp. 31-32] 

b. Court facilities 

✓ 1. Endorse State Committee proposal for Court System to formulate a budget and 
strategic plan, both short term and long term, to develop resources to assure 
development and maintenance of dignified facilities that promote respect but also 
urge that these initiatives be expanded to include: 



a. review of grand jury facility conditions and needs. [p. 33] 
b. a survey of conditions in town and village justice courts. [p. 33] 

✓ 2. Favor State Committee proposal for the Court System to carefully monitor the 
cleaning requirements in court rules to provide decent, clean, safe and accessible 
court facilities but also encourage: 
a. local bar associations to review adequacy of court facilities as ongoing project and 

work directly with committees that OCA contemplates establishing in each 
district to monitor cleanliness, maintenance and user friendliness of the court 
facilities. [p. 33] 

b. Association as well as other statewide organizations to play a role in state 
collection of data and concerns regarding court facilities. [pp. 33-34] 

3. Support State Committee recommendation to increase the number of magnetometers 
and the size of courthouse foyers, where possible, so people are not left waiting to 
gain entry to the courthouse. [p. 33] 

4. Urge, as recommended by the State Committee, establishment of areas where 
attorneys and clients can speak privately and separate waiting areas for victims and 
alleged perpetrators, and their respective families. [p. 33] 

5. Endorse State Committee's call to enhance accommodations for court users by 
making available food and beverages either through vending machines or a 
courthouse cafeteria. [p. 33] 

6. Support State Committee proposal for the Court System to seek information through 
questionnaires from court users and court personnel regarding the adequacies and 
deficiencies of court facilities and their ideas for improvement. [p. 33] 

✓7_ Favor State Committee proposal for community projects to "spruce up" the 
courthouse or its grounds as short-term solutions. [p. 34] 
a. As part of this effort, encourage law firms and others to donate furniture. [p. 34] 
b. But press for adequate state funding to properly equip court facilities with 

furnishings and technology. [p. 34] 

4. Legal and Judicial Ethics 

a. Ethical issues regarding attorneys and attorney civility 

1. Publicizing attorney malfeasance 
a. Agree with State Committee recommendation to give continued attention to 

attorney misuse of client funds but urges devoting resources to public education 
and media information on attorney selection, communication and related issues. 
[pp. 35-37] 

b. Suggest that information be provided to the media to clarify that most lawyers are 
honorable and occasions of malfeasance are rare. [pp. 36-37] 

c. Recommend education about attorney selection, attorney-client communication, 
and remedies available to address grievances. [pp. 36-37] 

2. Education on law office management 
a. Regarding State Committee recommendation for programs for law students and 

new admittees on the practical aspects of setting up and running a practice: 
1. Applaud increased initiatives by law schools and bar associations and 

encourage continued instruction in this area, including in law school the use of 



practitioners to provide students with the opportunity to learn what practical 
issues have been confronted in the law office and how attorneys have handled 
them. [p. 37] 

2. Cite recent revision of the multi-state professional responsibility examination 
to test broader aspects of professional responsibility and not just the 
formalized ethics rules. [p. 37] 

3. Urge development of educational materials for attorneys on client 
communication and rapport. [pp. 37-38] 

3. Substance abuse 
a. Concerning State Committee proposal for more statewide coordination of efforts 

to assist lawyers who may be experiencing personal problems such as substance 
abuse and mental illness: 
1. Recommend wider publicity about existing bar programs and their 

confidential nature so that those in need of such services know that help is 
available. [p. 38] 

2. Suggest including a brochure about lawyer assistance programs in the Court 
System's biennial attorney registration mailing. [p. 38] 

3. Provide information to judges across the state to increase their awareness of 
these confidential services and the opportunity to refer those experiencing 
problems. [p. 38] 

4. Urge each law-related entity to: (a) review its procedures for helping members 
of the bench, bar and students to be informed and obtain appropriate services; 
(b) if it has not done so, take advantage of bar lawyer assistance programs, 
services and guidance; and (c) take steps to remedy any gaps. [p. 38] 

5. Recommend that bar associations and other MCLE providers assess their 
course offerings to ensure that this topic is included in both the practical skills 
programs for new admittees and the seminars for more experienced attorneys. 
[p. 38] 

4. Disciplinary proceedings 
a. Support State Committee's proposal to open disciplinary proceedings to public 

once a prima facie case has been established, provided that ( 1) Appellate 
Di visions have uniform provisions for the establishment of a prima facie case and 
public access and (2) that a judge makes such determinations. [p. 39] 

b. Urge Association to reiterate its call for review of procedures in the various 
Judicial Departments to promote consistency in sanctions throughout the state. 
[p. 39] 

5. Professionalism, civility 
a. Regarding State Committee call for law schools and bar associations to offer 

mentoring programs for new attorneys and classes on professionalism and civility: 
1. Increased involvement by law schools and bar associations is under way. 

[pp. 39-40] 
2. Urge law schools, bar associations and law offices to review their course 

offerings and mentoring programs to ensure that there is adequate 
consideration of these issues. [p. 40] 

b. Recommend that the distinction between incivility and zealous advocacy be 
addressed in law school and bar association MCLE courses; law office and in­
house education; and mentoring through bar associations and law firms. [p. 40] 



✓ c. Request each Judicial Department to provide a seminar for newly admitted 
attorneys, such as that initiated in the First Department, which would provide 
guidance on such topics as civility, ethics, professionalism and the importance of 
pro bono services. [p. 40] 

d. Encourage distribution of written materials on these issues by bar organizations, 
law schools and law offices which also serves to underscore the importance 
placed by the bar and law office on civil conduct. [p. 40] 

e. Concerning State Committee call for judicial authority to require civil behavior of 
attorneys, with judges to set an example of professional conduct: 
1. Believe setting objective standards for such conduct would be problematic and 

potentially have a chilling effect on zealous advocacy. [p. 41] 
2. Instead, recommend increased training of judges on maintaining control in the 

courtroom. [p. 41] 
6. Specialization 

a. Disagree with State Committee proposal to explore providing certification of 
attorneys as specialists as a means of enhancing public confidence. Lack of 
certification should not mean that the attorney is less trustworthy. In fact, 
specialization may be more of a promotional issue than one of public trust. [p. 
41] 

7. Retainer agreements 
a. Endorse State Committee recommendation to require written retainer agreements, 

regardless of the· amount involved, to help ensure that the client understands the 
services and arrangements. To address situations where attorneys provide counsel 
on a continuing basis to the same client, further recommend requiring written 
retainer agreements when the legal work to be accomplished is significantly 
different than that involved in the prior representation. [pp. 41-42] 

b. In addition to State Committee recommendations, suggest that: 
1. Attorneys send a confirming letter, when possible, when the attorney decides 

not to represent the person after a consultation. [p. 42] 
2. Attorneys seek a written statement signed by any client who waives a conflict 

of interest. [p. 42] 
8. Attorney solicitation 

a. Regarding State Committee call for monitoring of questionable advertising 
practices and reporting unethical or misleading conduct to the grievance 
committees: 
I. Instead, given the enormity of the task and limited resources, suggest 

grievance committees make periodic spot checks of written, radio and 
television advertising for compiiance with the Code of Professional 
Responsibility. [p. 42] 

2. Recommend discussion of advertising issues in Association and local bar 
association educational programs and materials on practice management and 
professional responsibility. [pp. 42-43] 

3. Urge preparation of a brochure for attorneys on this subject. [p. 42] 
b. Concerning State Committee recommendation that disclosure to clients be 

required if the matters are to be referred to other counsel: 
1. Note recent Code of Professional Responsibility amendment prohibiting 

solicitation without such disclosure. [p. 43] 



c. On State Committee's suggested creation of a brochure on how to select an 
attorney: 
1. Suggest combining information contained in various Association pamphlets to 

include such issues as attorney selection, attorney-client communication, 
means of preventing misunderstandings, and ways of resolving complaints. 
[p. 43] 

2. Suggest inclusion of information on how to select an attorney in public 
education programs. p[p. 43-44] 

b. Ethical concerns, constraints relating to judges 

1. Judicial independence 
a. Rather than pursuing State Committee proposal to establish district committees of 

judges, attorneys and court administrators to defend against attacks on judiciary: 
1. Recommend continued work in this area by bar associations, including media 

and public education. [p. 44) 
2. Urge bar associations to assess procedures for response to unwarranted attacks 

and education on this issue. [p. 44] 
b. Endorse the recommendation of the State Committee for a handbook for judges 

with rules and guidelines regarding allowable or advisable judicial responses to 
the media and public inquiry, and extra-judicial activities. [pp. 44-45) 
1. Suggest more discussion of these issues in judicial education sessions. [p. 45] 
2. Suggest providing a handbook on this subject to the media. [p. 45) 

c. Agree with State Committee that limits of judicial authority are important topics 
in adult and youth educational initiatives and in background for the media. [p. 45) 
1. Note current Association and local bar initiatives. [p. 45) 
2. Encourage bar associations to engage in community education. [p. 45) 

d. Disagree with State Committee recommendation to ask judges to explain in court 
a settlement, decision or procedure, especially in cases that are of high public 
concern and interest. To do so could leave the impression that the judge is seeking 
public approval and runs contrary to the concept of judicial independence. [p. 45] 
1. Recommend informing public and media that the appellate process is the 

appropriate remedy for an unfair or erroneous decision. [p. 45) 
e. Concur with State Committee to encourage volunteer activity by judges, as well 

as lawyers. Suggest discussion in judicial education programs, along with 
discussion of the Code of Judicial Conduct provisions. [p. 45] 

f. Regarding State Committee recommendation to heighten judges' awareness that 
explaining delays and being prompt and productive are important in maintaining 
public trust in the justice system: 
1. Believe most judges give such explanations. [p. 45) 
2. If lack of punctuality and productivity is an ongoing problem, recommend 

addressing the issue in the judicial education programs. [p. 45] 
3. Call for handling individual problems in particular courtrooms by court 

administrators. [p. 45] 
2. Mandatory sentencing 

a. Agree with State Committee's call for review of mandatory sentencing laws with 
a view toward maximizing judicial discretion. [p. 46] 



✓ 1. Review and pursue rev1S1on of mandatory drug sentencing prov1s1ons to 
remedy unduly harsh sentences on those with low-level involvement. [pp. 45-
46] 

3. Politics and judicial selection 
a. Concur with State Committee that the present long terms of offices should be 

retained to limit the need for judges' political activities. [p. 46] 
b. Support State Committee's proposal for re-examination of Election Law 

provisions that prohibit judicial candidates from knowing who contributed to their 
campaign, as such information is already known by seeing those who attend fund­
raising events. [p. 46] 
1. Urge repeal of this prohibition, provided that the names and amounts 

contributed are made public. [p. 46] 
c. Question the feasibility of the State Committee's recommendation to discourage 

judicial candidates from seeking endorsement of special interest groups that give 
the impression that the candidate has a position on an issue. Guidance for the 
candidate is given in the Code of Judicial Conduct. [p. 47] 

✓ d. Encourage establishment of local bar committees, similar to that of the Bar 
Association of Erie County, which provides judicial candidates with information 
on appropriate campaign conduct and monitors such conduct. [p. 47] 

e. Endorse State Committee proposal for establishment of guidelines for fair judicial 
campaign practices and creation of a handbook on ethical constraints in judicial 
campaigns and activities upon taking the bench. [p. 47] 

f. Join with State Committee in encouraging commitments from elected and 
appointed officials, candidates, and their staffs in other branches of government 
not to engage in personal attacks on judges. [p. 47] 

4. Town and village justice courts 
✓ a. Additional issue and recommendation not addressed by State Committee: Seek 

amendment in the law to require town and village justices to be admitted to the 
bar, to be consistent with the eligibility requirement for judges in other courts and 
in recognition of the increased complexity and demands on these local courts. [pp. 
47-49] 

5. Public Understanding and Media Portrayal of the Legal System 

a. Public understanding 

1. For students 
✓ a. Expand and enhance training of teachers in law-related education. [pp. 49-54] 

I. Replicate the L YC/P.A.T.C.H. Summer Institute training program to reach 
300-400 teachers each year. [pp. 52-54] 

2. Add a half-day workshop for new teachers to the statewide Conference on 
Law-Related Education. [pp. 52-54] 

3. Expand print resources for teachers, and republication of undated materials for 
new teachers. [p. 54] 

4. Create and distribute via the internet a library containing informational 
resources, such as U.S. Supreme Court decisions, and teaching strategies for 
various grade levels and including suggested activities. [p. 54] 



5. Create an interactive internet resource for the direct use of students designed 
to move step-by-step through the decision-making process and mimic the 
interactivity of good law-related methods in the classroom. [p. 54] 

6. Use the internet and e-mail to arrange lawyer visits to classrooms. [p. 54] 
b. Create a catalog of existing Association and OCA resources for teachers, ascertain 

their current usage, and institute a sustaining promotion program to ensure the 
widest use possible. [pp. 54-55] 

c. Sponsor a statewide contest for students to develop videotapes and/or computer 
software regarding the judicial system that could be used for educational 
purposes. [pp. 55-56] 

2. For the general public 
a. Create and nurture alliances with other legal and non-legal organizations that 

would be helpful in assisting the promotion of issues and positions important to 
the courts and legal profession. [p. 56] 

b. Use "Non-Commercial Sustaining Announcements" on radio and television 
statewide to promote understanding of the legal system. [pp. 56-57] 

c. Encourage production of television programs that explain the legal system. [pp. 
57-58] 

d. Expand Tel-Law, a program of telephone-accessed tape-recorded messages about 
legal issues, to all counties and/or availability of this information through the 
Association website. [p. 58] 

b. Local initiatives 

✓ 1. Strongly encourage local bar associations to aggressively seek opportumt1es to 
promote the courts and bar, increase their community involvement across the broadest 
possible spectrum of legal and non-legal activities, and engage other educational, 
civic, business, professional, labor and religious organizations. [pp. 58-61] 

2. Encourage bar associations in the state to conduct programs on lawyer advertising at 
bar meetings that include input from advertising professionals on what constitutes 
good and effective advertising. [p. 61] 

c. Media portrayal 

✓ 1. Distribute background information to newsrooms on legal issues in the news. [p. 62] 
2. Increase distribution of the Association's Legal Handbook for New York State 

Journalists to reporters who cover the legal issues. [pp. 62-63] 
3. Encourage the courts to designate a public information officer in each district who 

would be available to the media at all times. [p. 63] 
4. Consider establishing a satellite office of the Media Services Department in New 

York City. [pp. 63-64] 
5. Develop and disseminate to all judges guidelines regarding allowable/advisable 

judicial responses to the media and public inquiry and on handling criticism and 
consider enhanced media training for judges. [p. 64] 
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INTRODUCTION 

Our legal system touches all aspects of our Ii ves and all elements of our society. It underlies the 
operation of our democratic government, the protection of our civil rights and liberties, and the 
effective functioning of our entire economic system. If those who should be using the legal 
system lack confidence in its fairness, in its ability to deliver justice in a timely way or in their 
ability to have access to that system, however, voluntary obedience to the law and the 
appropriate and effective operation of the legal system are then clearly undermined. 

Today, the Court System is used to mediate housing disputes, enforce business contracts, 
prosecute crimes, resolve social problems resulting from dysfunctional families and drug 
addiction, protect individual liberties and compensate for property and personal injuries, and 
that's just a sampling from one day's docket! And public perception may also be impacted, 
directly or indirectly, by factors and events beyond the Court System itself - alleged campaign 
finance violations, racial profiling by police, elected representatives enjoying the favors and 
accepting the perks of lobbyists. Thus, the issue of public trust and confidence in the legal 
system is fundamental and all encompassing. 

It is not a new issue for the New York State Bar Association (Association) but one that the 
Association has been addressing since its inception through its many sections, standing and 
special committees, and task forces. The Association, however, cannot rest on its laurels and 
applaud itself for its past contributions. Rather, it must continue to focus its attention on this 
subject because we face challenging new problems in an era of cynical public attitudes and 
because public trust and confidence in the legal system will always be in need of diligent and 
continuing attention to ensure that our democratic government and our economic system operate 
in an orderly and effective manner, that our civil rights and liberties are protected, and that the 
public perceives this to be so. 

State Committee and Special Committee 

In May 1999, a National Conference on Building Public Trust and Confidence in the Justice 
System was held in Washington, D.C. Then Association President James C. Moore participated 
in the National Conference. In advance of the Conference, the chief justice of each state was 
urged to form a state committee with diverse representation to identify issues affecting public 
trust and confidence in the state's justice system and to formulate strategies to address those 
issues. As suggested, New York State's Chief Judge Judith S. Kaye appointed such a 
distinguished and broadly representative advisory committee (State Committee). The State 
Committee drafted a report. (State Committee Report, provided in Appendix A.) which was 
released to the public in May 1999 to coincide with the National Conference. After the National 
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Conference, the State Committee then began the second phase of its work, implementation of the 
strategies detailed in the State Committee Report. 

In late 1999, Thomas 0. Rice, then President of the Association, formed a Special Committee on 
Public Trust and Confidence in the Legal System (Special Committee). The Association's 
Special Committee included the Chairs of Association sections and committees that address 
issues relating to the justice system, and its members represent various fields of practice, 
experience and locations. (See listing in the conclusion of this report at 77.) The Special 
Committee was charged with reviewing the State Committee Report and any further 
recommendations of the State Committee, formulating a response and formulating 
recommendations for Association action. The Special Committee was charged to work together 
with other entities within and without the Association in accomplishing its mission. In addition 
to reaching out to other committees and sections within the Association, many of whom 
appointed liaisons for this purpose, the Special Committee reached out informally to other 
entities outside the Association and communicated extensively and worked with the State 
Committee. 

We commend Judge Kaye and the Office of Court Administration (OCA) for their vision in 
recognizing the importance of public trust and confidence in the legal system and their actions, 
including appointment of the State Committee, to address the issue. We salute the State 
Committee, as well, for its extensive work in compiling a constructive and comprehensive 
agenda and its efforts, just now beginning, to implement its strategies and recommendations. 
The creation of the position of Deputy Chief Administrative Judge for Justice Initiatives and the 
appointment of the Hon. Juanita Bing Newton also are applauded. This action gives recognition 
to the importance of the issue and the need to address it comprehensively on a continuing and 
priority basis. 

There have been many reports on a variety of law-related subjects over the decades - but the 
determination to go that extra step and tum the suggestions into reality, the agenda into action, 
make the efforts of the State Committee extraordinarily important and meaningful. We would 
also like to express our sincere appreciation to the State Committee for its openness and spirit of 
cooperation and for permitting us to labor with them, side-by-side, in the vineyards. 

Issues Affecting Public Trust and Confidence 

This report discusses five specific issues, and the accompanying strategies for action, identified 
in the State Committee Report: 

• bias and prejudice and access to justice; 
• delays in justice and the need for a comprehensible user-friendly Court System; 
• the jury system experience and adequate funding for court facilities; 
• legal and judicial ethics; and 
• public understanding and media portrayal of the legal system. 

Among the specific strategies and recommendations included in the State Committee Report, this 
report identifies many that we fully support, including some that we believe deserve the highest 
priority because they are of particular importance or timeliness. This report also notes some 
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strategies and recommendations we support only in part or with modification, and some we do 
not believe are the most appropriate strategy to achieve our common goals. In a few instances, 
we have ventured beyond the four comers of the State Committee Report and made additional 
recommendations. (A summary of the Special Committee's recommendations precedes the 
conclusion of this report at 65.) 

While public understanding of the legal system is one of the five issues identified and addressed 
in the State Committee Report, we must take note that, in a sense, it is more than just another 
issue. Public understanding is a pervasive factor in addressing each of the other identified issues 
and all those laboring to improve public trust and confidence must work on both facets of the 
problem: making substantive real improvements in the operation of the system and improving 
public understanding of how the legal system operates. To be most effective, this effort requires 
ongoing attention and, where possible, the cooperative and coordinated efforts of all those 
involved in the legal process, as well as concerned citizens in all walks of life. 
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REPORT AND RECOMMENDATIONS 

1. Bias and Prejudice and Access to Justice 

a. Bias and Prejudice 

Providing for full and equal opportunity for participation in the legal profession is a 
critical element in maintaining public confidence in the legal system. Likewise, those 
utilizing the courts and legal services must receive fair and even-handed treatment and be 
free from bias and prejudice. Both principles have been expressed in Association 
resolutions and initiatives over the years. 1 

Both require the continued attention of the bench, bar and academic community, 
individually and cooperatively. We applaud the recommendations of the State 
Committee to combat bias and prejudice2 and propose additional actions. 

Priorities 

Of prime importance are measures to: 

✓ Promote opportunities and greater representation in the legal profession for all 
segments of society and at all levels of employment in the justice system. 

✓ Provide training and related steps to ensure that those involved in legal matters are 
treated fairly and respectfully. 

Diversity in the Profession 

The State Committee recommends promoting "greater representation of minorities in the 
justice system, particularly judges." We agree, but stress that efforts to enhance diversity 

' Including, Resolutions of the Association House of Delegates for: prohibitions against discrimination in law 
school admission and employment (January 16, 1982); full and equal participation in the profession by 
minorities and women (January 16, 1986); status of women lawyers and court employees (June 26-27, 1987); 
amendments to the Lawyer's Code of Professional Responsibility (Code of Professional Responsibility) to 
include a specific Disciplinary Rule (DR) barring unlawful discrimination in the practice of law and Ethical 
Consideration (EC) for a lawyer to avoid bias toward parties in the legal profession (June 26-27, 1987). 

State Committee Report, Section B( 1 ), Bias and Prejudice at 6-9: 
a. Provide statewide sensitivity training and education programs for judges, law clerks, secretaries, clerks of the 

court and staff (including county clerk office personnel), security personnel and district attorneys. 
b. Encourage bar associations and law schools to establish programs and offer classes which sensitize attorneys 

to issues of diversity. 
c. Create incentives and disincentives for staff based on their treatment of those who use the Court System. 
d. Increase and provide more consistent attention to the needs of people with disabilities and people for whom 

English is not the primary language. 
e. Promote greater representation of minorities in the justice system, particularly judges. 
f. Provide plain language brochures regarding complaint and grievance procedures for court employees and 

members of the public who feel they have been subjected to discrimination. 
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should be made within all positions of the Court System, including court clerks, officers 
and other personnel, as well as judges. 

This objective equally applies to law offices in private, corporate and public sectors. The 
importance of attracting and retaining a diverse workforce has received heightened 
visibility and more law offices are assessing their procedures and workplace environment 
in the past decade. There is considerable opportunity, however, to do more in terms of 
recruitment and career development. 

We recommend, as an initial step, that the Association compile information on the 
numbers of attorneys and judges of color in various positions in the legal profession and 
in different communities of the state. While this information is available for law 
students,3 data about employment in various fields of law and work settings in New York 
State is only accessible in bits and pieces. The lack of a complete statewide picture 
hinders discussions and the development of initiatives tailored to advancing diversity in 
particular areas. The availability of this resource also would enable us to measure 
progress. Access to this information also would be useful in informing students about the 
range of career possibilities and how best to prepare for these different paths. Similarly, 
we recommend compilation of data about areas of practice, career paths and related 
information concerning women in the profession. We are delighted to learn of the 
Committee on Women in the Law's ongoing work and plans in this area. 

Bar associations, the Court System and law schools should be commended for the 
development of programs and resources that aid law students and attorneys in building 
career development skills and assist law offices in instituting procedures that promote 
diversity in hiring and retention. These entities should be urged to continue such 
educational endeavors. 

Also to be commended and encouraged are collaborative discussions, such as the recent 
roundtable of the judiciary, law firm and law school representatives, held in the Capital 
District in April 2000, concerning opportunities, procedures and perceptions. Providing 
students, attorneys and law offices with the educational resources to evaluate their 
procedures and goals would be an important contribution in seeking inclusiveness and 
thereby enhancing confidence that the justice system is open and more reflective of 
society. 

Judges and Other Court Personnel 

The State Committee recommends statewide sens1t1v1ty trammg and educational 
programs for judges, law clerks, secretaries, court clerks and staff, security personnel, 
and district attorneys. 

While this proposal is meritorious, the Special Committee believes that, to be most 
effective, such education should be instituted on an ongoing basis, with follow-up 

3 For instance, The American Bar Association Guide to Approved Law Schools - 2000 Edition reports that, in the 
fall semester of 1998, the minority student population at the 15 schools in New York State averaged 23.4 
percent, ranging from 16.5 percent to 44.6 percent. At 68. 
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sessions, and should provide for interactive components. Consideration should be given 
to utilizing a facilitator experienced in this subject matter. The use of a videotape, as 
suggested by the State Committee, would promote consistency in training but would be 
best used in conjunction with the interactive training. This would help participants to 
recognize that their or others' conduct may contribute to problems and to apply the 
training in their communications. We further recommend that discussion of bias and 
prejudice be raised in general human resources training, case preparation, and other 
sessions. Consideration should be given to offering mandatory continuing legal 
education (MCLE) credit for judges and Court System attorneys instructing and attending 
such programs. Additional training in customer service would be valuable. 

We are pleased to learn that the New York County Supreme Court personnel have 
participated in customer service education and were planning sessions on diversity and 
bias. We also note other actions of the Court System creating offices specifically charged 
with promoting and addressing complaints of bias in the Court System.4 

The State Committee recommends creation of incentives for positive conduct and 
disincentives for inappropriate behavior. We favor emphasis on the positive, going 
beyond employee recognition postings. The inclusion in customer service training, 
described above, and recognition in performance reviews and promotions are 
constructive steps. 

Practitioners, Legal Educators and Law Students 

We agree that efforts to increase awareness of diversity issues should involve the bar and 
legal education community, as well as the Court System. Accordingly, we concur with 
the State Committee in encouraging bar associations and law schools to provide programs 
and resources on these issues. 

We recommend that the Association and other bar associations incorporate the subject 
matter of awareness of diversity into MCLE programs. This also should be a subject in 
law office management programs and resources, including those designed for attorneys in 
firm leadership and hiring roles. 

Likewise, it is important to include these topics in law school instruction and forums to 
emphasize the importance of an inclusive profession. To aid in this objective and share 
experiences and effective initiatives, the Special Committee proposes that the Association 
and law schools collaborate in presentation of a roundtable forum for law school teachers 
and clinical instructors on awareness of diversity issues. 

Law schools in New York have been expanding efforts to enhance diversity. We note, 
for example, the involvement of Albany Law School's Diversity Committee in 
roundtables with law firm representatives to discuss diversity issues in interviewing and 
hiring and in hosting a dialogue on issues of power, differences and perception relating to 

• Workplace Diversity Office, instituted in 1989, and the Office of Special Inspector General for Bias Matters, 
established in 1998. 
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personal and professional growth in the law; Touro's emphasis on diversity issues in its 
week-long orientation for entering students and its instruction in legal analysis by using 
cases involving hate speech and hate crime; and SUNY Buffalo's interdisciplinary law 
studies program teaching students how the law affects and is affected by social and 
cultural contexts. 

The increased attention to diversity issues in legal education also is evidenced by a 
survey of faculty released by the American Association of Law Schools earlier this year. 
The study found that approximately three quarters of faculty members responding value 
racial and ethnic diversity in the classroom, believe that their school places importance on 
diversity; and see diversity as important in helping students examine their own views and 
acquainting them with different experiences and perspectives.5 

The proposed roundtable forum would enable school representatives to discuss the steps 
that they have taken and learn what has been effective at other institutions. Additionally, 
the involvement of the bar would promote diversity initiatives throughout legal careers 
and would provide opportunity for legal educators and the bar to hear each other's 
perspectives and concerns. 

Court Users 

The Special Committee concurs with the recommendation to increase and give more 
consistent attention to providing information and assistance to court users that meets the 
needs of people with disabilities and people for whom English is not the primary 
language. These measures would serve as a means of increasing understanding and 
therefore building public confidence. [See related State Committee proposal for an 
ombudsman position to help those with difficulty in understanding English, under section 
(2) of this report at 21, note 46(vi), pertaining to user-friendly courts.] 

We suggest that each court assess its ability to serve persons in these circumstances and 
take necessary remedial measures. This evaluation should include the availability of 
signage, materials in large print, audio versions or languages other than English, 
interpreters, and the accessibility of facilities. 

Change of Venue 

The Special Committee offers an additional recommendation, not addressed in the State 
Committee report, to assist in promoting public confidence in the justice system and the 
view that the process is fair. Cases in which a change of venue is sought are often 
matters in the public eye bringing out high emotion and opinion. 

Current law6 provides that, by motion of either the defense or prosecution, the appellate 
division may order a change of venue of the trial to a court in another county. To achieve 

5 Richard A. White, Preliminary Report: Law School Faculty Views on Diversity in the Classroom and the Law 
School Community (May 2000) at 15. 

6 Criminal Procedure Law § 230.20(2). 
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a change of venue, the motion must demonstrate "reasonable cause to believe that a fair 
and impartial trial cannot be had in such county." Decisions on motions for a venue 
change have required circumstances that go beyond extensive media focus and public 
attention7 and most frequently necessitate a futile attempt to select an impartial jury. 

In the recent pretrial change of venue ruling in the case involving the police shooting of 
Amadou Diallo, the Appellate Division, First Department stated: 

What is unique about this case is the scale and intensity of the public clamor that 
preceded the indictments, which we can only conclude, would be repeated at 
trial.... Based upon the totality of the evidence we find that this case cannot be 
tried in Bronx County, or anywhere else in the City of New York, without an 
atmosphere in which the jurors would be under enormous pressure to reach the 
verdict demanded by public opinion. We are also convinced that this is the rare 
case where a motion for a change of venue should be granted prior to trial, rather 
than deferred pending an attempt to select an impartial jury. In our view such an 
attempt would be a 'futile process.' (People v. Culhane, 33 NY2d 90, 110).8 

The statute, however, does not include provision to seek an appeal to the Court of 
Appeals. Given the intense public concern about cases of this nature and about the effect 
of changing venue, we recommend amendment to the statute to provide a right of appeal 
or a right to seek leave to appeal to the Court of Appeals. Provision for review by a 
higher court would aid in enhancing public confidence and would be consistent with the 
justice system's provision for appellate review. 

b. Access to Justice 

"Justice, which is not justice to all, is not justice at all." 

So observed the Association Committee on Legal Aid Societies some 80 years ago in 
encouraging bar associations to assist in the development of programs statewide to 
promote access to legal counsel. When a system to protect the rights of indigent men and 
women is lacking, the Committee concluded, "you shake the faith of the people in 
government and bring in question the fundamental fairness of our institutions. "9 This 
conclusion was echoed approximately a half century later in the Statement of Findings 
and Declaration of Purpose for the Legal Services Corporation Act: "For many of our 

7 See, People v. Boudin, 90 AD2d 253 at 255, ruling that "evidence of widespread publicity, even when supported 
by the results of surveys of the attitudes of potential jurors, is generally regarded as nothing more than some 
proof that a fair trial may be impossible in the locality in which the crime occurred"; and People v. DiPiazza. 24 
NY2d 342 at 347-348, 300 NYS2d 545, 248 NE2d 412, the movant needs to show "popular passion and 
prejudice." 

8 People v. Boss, 261 AD2d 1 at 6. 

9 Report of Committee on Legal Aid Societies, published in Proceedings of the New York State Bar Association 
(1920) at 107. 
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citizens, the availability of legal services has reaffirmed faith in our government of 
laws." 10 

These views hold true for criminal as well as civil matters. Clearly, whether the matter 
involves the criminal justice system or a civil dispute, the opportunity to obtain legal 
counsel places those with economic hardship on a more level footing in resolving their 
cases, strengthens their voices, and in so doing, builds confidence in the justice system. 
Unfortunately, the insufficient and inconsistent provision of resources for legal services 
has jeopardized access to the justice system for those most lacking the financial ability 
and wherewithal to obtain this assistance. 

Throughout its history, the Association has given concerted attention to ensuring that the 
door to the courts and to legal counsel is open to all New Yorkers. This effort has 
involved initiatives to facilitate access for those with low and middle income, and persons 
with disabilities, to encourage volunteer service among members of the profession, to 
promote diversity and opportunity in the justice system, and to educate the public about 
rights, responsibilities, the functions of the courts, and the availability of assistance with 
legal problems. 

Among the seminal efforts of the Association to promote access to the justice system, the 
1919 report referenced above includes a survey of existing legal aid programs across the 
state. 11 An examination of unmet civil legal needs of low-income persons, commissioned 
by the Association and issued in 1990, continues to be a major reference source. 12 A 
report and recommendations aided in the establishment of additional voluntary initiatives 
on the part of the private bar. 13 The Association is on record favoring voluntary and 
opposing mandatory pro bona service and advocating government-funded programs 
complemented by the voluntary efforts of the private bar. In the past decade, the 
Association has been at the forefront in pressing for the preservation of the federal Legal 
Services Corporation program at adequate funding levels. 

The Special Committee concurs with most of the recommendations made by the State 
Committee to enhance access to justice14 with some suggested modifications and 
additions. 

10 42 USC § 2996(4). 

11 Legal Aid Societies Committee Report, supra note 9 at 102-109. 

12 The New York Legal Needs Study, Association Committee on Legal Aid (1990, rev. December 1993). 

13 Report of the Special Committee to Review the Proposed Plan for Mandatory Pro bono Services, Association 
Special Committee (October 16, 1989). 

1
• State Committee Report, Section B(2), Access to Justice at 10-14. 

a. Recognize that legal services programs have been historically underfunded and that a plan needs to be 
developed based on demographics and areas of need that ensures stable and adequate funding for legal 
services, both civil and criminal. 

b. Create a permanent fund for civil legal services. 
c. Increase funding for public defenders' offices. 
d. Increase compensation for assigned/appointed counsel under Judiciary Law§ 35. 
e. Encourage increased pro bono (free legal service) activities by lawyers. 



Priorities 

The Association has taken priority action to seek: 

✓ State legislation to remedy dismally low and long out-of-date compensation rates for 
counsel provided in Article 18-B for indigent defendants in criminal matters and in 
certain Family Court proceedings. 

✓ Adequate funding in federal appropriations for civil legal assistance to the poor, 
without undue restrictions to most effectively provide counsel, and a regularized 
funding source at the state level so that the existence of legal services is not placed in 
jeopardy year to year. 

The Special Committee agrees that both these matters are of equal and critical importance 
and should continue to receive priority attention, through the efforts of Association 
leaders and entities, working with other public and private organizations. The 
Association has utilized a grassroots procedure, embracing the value of developing and 
operating programs that take into consideration local conditions and needs. We concur 
that this cooperative and flexible approach is most effective. As stated in an October 28, 
1998 resolution of the Association House of Delegates: 

The Association recognizes that the critical problem of 
underrepresentation jeopardizes both the welfare of poor persons and the 
legitimacy of the justice system itself.... [Q]uality legal services is best 
delivered by fully funded staff programs which should be augmented by 
an increase in vigorous, organized voluntary pro bono efforts.... [T]he 
strongest and most effective volunteer efforts have evolved at the local 
level where the local bar, paid legal services staff, and the local judiciary 
and others have come together cooperatively to assess the local need and 
tailor a local solution. 

Criminal Justice 

The Special Committee supports increased compensation for assigned/appointed counsel 
under the Article 18-B plan. 15 The legislation providing for assigned counsel for 
indigents in criminal and certain Family Court proceedings, was enacted in 1965 with the 
support of the Association which stated that "[l]awyers who are assigned to represent 

f. Help law schools and appropriate agencies develop tuition assistance programs for law school students 
similar to programs offered in medical schools. 

g. Create prose positions in court facilities to assist people in their efforts to represent themselves. 
h. Make judges more aware of the inequitable bargaining positions that can occur in matrimonial cases. 

15 Judiciary Law § 35 (enabling the court to assign counsel in designated proceedings for those financially unable 
to obtain representation); County Law § 722 (requiring counties to provide for assigned counsel to indigent 
criminal defendants through public defenders, legal aid contract, assigned counsel program, or a combination of 
these resources); Family Court Act§ 262(c) (providing for assigned counsel to indigent adults in neglect, abuse, 
family offense, custody and certain other Family Court matters). 
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indigents should be compensated sufficiently to permit them to devote the time, care and 
patience to the preparation and disposition of the case which are necessary to meaningful 
exercise of the right to counsel." 16 Sadly, the statutorily set hourly rates of $40 in court 
and $25 outside the courtroom have not been updated since 1986, despite the bench and 
bar's voices of concern about the impact of rates caught in this time-warp. 

This rate has been raised only one other time - to $25 and $15 in 1977. New York also is 
out of step with the actions of other areas. In 1992, 17 jurisdictions paid less than New 
York State for courtroom work and 8 paid less for out of court work. 17 Today, only one 
state has a lower compensation level than that of New York. 18 Higher rates also are 
provided by the federal government and in New York State for outside counsel retained 
to represent state and local government in civil matters 19 and for court-appointed 
psychiatrists and non-lawyer professionals.20 

In a 1999 report, 21 the Court System reported that while caseloads increase, compensation 
does not generally cover overhead; the number of attorneys taking assignments under 18-
B has dropped significantly22 and the experience level of 18-B attorneys also has 
declined. Comparable data was seen in Family Court. Citing the 18-B attorneys as 
essential in New York for meeting the constitutional and statutory mandate, the Court 
System found "major disruption and delay" because of the decrease in participation.23 

Litigation is pending in state and federal courts contending that the present compensation 
levels deny meaningful counsel required by the state and federal constitutions.24 

16 Report of the Association Committee on Penal Law and Criminal Procedure, No. 48 at 2 ( 1965). 

11 Indigent Services, The Spangenberg Group, (October 1992 draft), Appendix A. 

18 Assigned Counsel Compensation in New York: A Growing Crisis, report of the Unified Court System (January 
2000) at 6. 11 

••• only New Jersey, which compensates at an hourly rate of $30 for in-court work and $25 for out­
of-court work, pays less than New York. Unlike New York, however, New Jersey has an extensive statewide 
public defender office and relies on assigned counsel to handle only a small portion (no more than 10 percent) of 
its indigent criminal cases. 11 See also, Spangenberg Group, Rates of Compensation Paid to Court Appointed 
Counsel in Non-Capital Felony Cases at Trial: A State-by-State Overview (November 1999). 

19 Under Public Officers Law § 17. 

20 Administrative Order o(the Chief Administrator of the Courts (February 6, 1992) pursuant to Judiciary Law § 
35 and County Law § 722-c adopting the following guidelines: psychiatrist - $125; certified psychologist - $90; 
physician - $200; certified social worker - $45; licensed investigator - $32. 

21 Assigned Counsel Compensation Report, supra note 18 at 8-9. 

22 Assigned Counsel Compensation Report, supra note 18 at 9-13. For example, the 18-B panel memberships in 
New York City and the Bronx declined 60 percent in 1989-99; meanwhile, criminal filings, increased more than 
15 percent in New York City between 1989 and 1998. Similarly, 18-B attorneys in Erie County dropped by 33 
percent while the increase in filings exceeded 24 percent. 

23 Action of the Association House of Delegates, April 12, 1997. 

24 Liotti v. The State of New York, Nassau County and the Bar Association of Nassau County, Inc. (January 18, 
2000); New York County Lawyers' Association v. Pataki (February 18, 2000). 
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By Association House of Delegates action, at meetings with lawmakers and in public 
presentations, the Association has decried these out-of-date rates. For example, in 1997 
the House of Delegates favored basing the compensation on the level of the charge and 
eliminating compensation caps and the distinction between work inside and outside of the 
courtroom. Recognizing the fiscal burdens shouldered by local governments, the 
Association position calls for the state to assume the cost of the increase or full cost, so as 
to relieve local governments. Comparable adjustments were urged for law guardians. 25 

As the new legislative session approaches, we recommend that the Association reaffirm 
its previously stated position to this effect. In so doing, the Special Committee urges the 
Association to continue advocacy for regularized and sufficient funding, utilizing its 
position as a non-political entity to help depoliticize this issue. In furthering this effort, 
we recommend that the Association request that the various law-related entities, 
including the courts, the District Attorneys' Association and the Attorney General's 
office, continue to speak out for legal services for the indigent and the importance of 
having all parties represented by counsel to ensure justice and public confidence in the 
legal system. Where appropriate, joint meetings with lawmakers and public education 
appearances should be pursued to demonstrate these mutually held views. 

We applaud the statements of the District Attorneys' Association favoring collaborative 
work with the defense community on initiatives such as obtaining increased assigned 
counsel. In discussing issues for the year ahead, the President of that association, Robert 
M. Camey, recently advised, "We depend upon an active, experienced and professional 
defense bar. 1126 

More than half of the state's 62 counties have public defender programs, the majority of 
which provide for the attorneys as part-time positions.27 The public defender administers 
the assigned counsel program in a number of these counties. We endorse the additional 
recommendation of the State Committee for increased funding for public defenders' 
offices and the contention that public defender funding should be more proportionate to 
that allotted to prosecutors' offices. 

Over the years, the Association has stressed the need to ensure that funding for 
prosecution and defense programs are balanced if justice is to be achieved and to be 
perceived as even handed. Concern has been expressed when state budgets are proposed 
that have eliminated or substantially reduced funding, for example, for defense support 
services. Local offices, in particular those in sparsely populated communities, should be 
able to call on such services. We recommend that the Association continue to speak out 
when such cuts are made in defense services. 

~ Family Court Act § 249 (requiring appointment of a law guardian for minors in Family Court abuse, neglect, 
delinquency and other matters). These attorney costs are covered by the state through the Court System budget. 
See, § 245(c). 

26 John Caher, "Schenectady District Attorney Takes Helm of Prosecutor Group," New York Law Journal (July 
31, 2000) at 2. 

21 "New York Indigent Defense Structure," New York State Defenders Association. 
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Advocacy for the assigned counsel and public defender programs requires a multi-faceted 
approach, including the following actions: 

✓ Further meetings with lawmakers to secure legislation to provide needed funding and 
resources. 

✓ Ongoing education of the public and discussions with local government officials and 
community and civic group leaders to increase awareness of the importance of having 
a defense mechanism for the indigent equipped with the resources that places it on an 
equal footing with that of the prosecutor's office. 

✓ Additional bar association committees and programs that provide opportunities for 
those with experience in prosecution and defense to share perspectives, advance their 
professional development on substantive law and procedure, and work cooperatively 
to devise improvements in the justice system. The joint prosecution/defense meetings 
with legislators conducted through the Association Criminal Justice Section and the 
public/private partnership training conference of the Association Committee on Legal 
Aid are excellent models of collaboration. 

✓ Work with law schools to encourage and ensure that public service is a viable option 
for those entering the profession, that the curriculum and clinical programs 
encompass these skills, and that opportunities are available for attorneys in 
prosecution and defense to serve as speakers in the classroom and student meetings, 
adjunct faculty, clinical advisers, and mentors. 

In citing the need for prosecution and defense to work together to ensure that all elements 
of the justice system are strong and have the necessary resources, Attorney General Janet 
Reno observed, "When the conviction of a defendant is challenged on the basis of 
inadequate representation, the very legitimacy of the conviction itself is called into 
question. Our criminal justice system is interdependent: if one leg of the system is 
weaker than the others, the whole system will ultimately falter. "28 

Civil Legal Services for the Indigent 

The Special Committee wholeheartedly supports the recommendations of the State 
Committee to: 

a) Recognize that legal services programs have been historically underfunded and that a 
plan needs to be developed based on demographics and areas of need that ensures 
stable and adequate funding for civil, as well as criminal, legal services. 

b) Create a permanent fund for civil legal services. 

28 "Six Building Blocks for Indigent Defense," remarks presented at National Symposium on Indigent Defense in 
Washington, DC (February 25, 1999). 
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The civil legal services programs throughout New York State provide representation to 
those who cannot afford it on legal problems involving fundamental issues of housing, 
health, family, unemployment, disabilities, and elder law, aiding New Yorkers of all ages. 
In addition to ensuring representation, we note the important role of counsel in helping to 
resolve matters before they reach the litigation stage. The programs benefit both the 
individual and community, providing a key element in maintaining the public's 
confidence that equal justice is more than a concept. 

The Association has consistently supported provision of civil legal services programs 
with stable and adequate funding, pressing this issue in meetings with lawmakers and 
others. It has forged legal services/private bar partnerships and cooperative efforts with 
local bars, law schools and others in pursuing these objectives. 

The need for a stable source of funding is clear. When programs are left in doubt from 
year to year as to whether appropriations will be forthcoming, staff are unable to maintain 
consistent service or plan ahead; they must devote time and effort to pressing for funding 
- time which could be better spent in delivering legal assistance. These actions diminish 
public confidence in the legal system's ability to effect justice for all and create the 
impression that government does not consider legal services to be a vital element. The 
veto of funds for legal services in one year's state budget has forced programs to reduce 
staff and find ways to keep their doors open and not leave clients adrift. While money is 
restored the next year, the impact of the previous cuts has caused programs to lose 
ground. The cuts never really heal. 

Innovative proposals have been made identifying possible sources of funding. In 1998, 
for example, the Association House of Delegates supported a proposal of the Chief 
Judge's Legal Services Project29 for legislation to establish an Access to Justice Fund to 
provide a regular funding mechanism earmarked for civil legal services by making 
changes in the Abandoned Property Law. 

We do not, however, agree with the view of the Legal Services Project and the State 
Committee's suggestions that the revenues could be derived, as a last resort, from discrete 
increases in law-related fees. The Association has opposed further increases in court 
filing or attorney fees to fund legal services or other programs. Court filing fees are 
among the highest in the various states. 3° Further increases could create a practical 
economic hurdle; particularly for the individual or small business, in accessing the justice 
system and in the decision to pursue legal matters. Increasing these fees also would be 
unfair since provision of legal services to those in need is a societal concern, not a 
responsibility that should be funded solely by those who utilize the courts to resolve 
matters. 

The bar must persist in its legislative advocacy for sufficient resources, coupled with 
education. We urge the Association to reaffirm its positions, continue discussions with 
lawmakers, and expand its education of the public and civic and business entities to 

29 Funding Civil legal Services for the Poor: Repon to the Chief Judge, Legal Services Project (May 1998). 

3° Civil Filing and Answer Fees in State Couns, report of National Center for State Courts (October 24, 1995). 
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strengthen the number and diversity of voices speaking on behalf of legal counsel for 
those in need and to provide opportunities for those diverse groups to advocate together 
in meetings and public statements. 

Pro Bono Service 

The legal profession can be proud of its extensive volunteerism. According to the most 
recent Court System survey in 1997, New York attorneys donated approximately 2 
million hours of pro bona legal services, averaging 42 hours per attorney. 31 

The recommendation of the State Committee to encourage increased pro bono activities 
is in accord with the Association's position to promote and facilitate voluntary legal 
services for those in need. 

Following a comprehensive report in 1989, the Association House of Delegates called for 
increased voluntary legal services to the indigent, rather than mandating such service. As 
part of the report, the Association presented a plan to increase pro bono activity by 
broadening opportunities, reducing barriers to attorney participation in such programs, 
developing additional projects in various fields of law and expanding training and 
resources. The plan called for cooperative efforts of bar associations, the courts, public 
and private programs, law schools, and others. To assist, the Association established a 
President's Committee on Access to Justice, a staff department devoted to facilitating 
legal services, and a grassroots legal services/private bar network to work together to 
seek sufficient resources for legal services programs, exchange information, and promote 
complementary voluntary service. 

The State Committee parallels the views of the Association that pro bono service is 
valuable but should not be the primary means of representation for the indigent; 
adequately funded legal services programs, instead, should be the main source.32 It 
should be noted that many of the legal services programs have developed private bar pro 
bono programs to work with the legal services offices; training and backup support 
through legal services programs have provided opportunities for more attorneys to 
volunteer. Cuts in government-funded legal services programs impact on these pro bona 
initiatives. 

A further suggestion of the State Committee, to enhance the organized efforts of bar 
associations and law schools in soliciting and matching legal services volunteers, also 
merits continued attention. Through the Association Committee on Legal Aid's Legal 
Assistance Partnership Conference and through the New York State Conference of Bar 
Leaders, bar leaders and legal services providers have shared information on effective 
pro bono development and recruitment procedures. We encourage an ongoing exchange 
of best practices by these and other entities. In contemplating means of enhancing 
administration, however, we should keep in mind the observation of the Association's 

31 "Survey Detailing Pro Bono Activity of New York Attorneys Released," Unified Court System press release 
(March 4, 1999). 

32 State Committee Report at 13. 
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1989 resolution that locally developed programs tailored to area needs prompt the 
strongest volunteer efforts. This flexibility should be maintained in program 
development. 

The Court System pro bono survey found that the average number of pro bono hours 
declined from 43.5 to 41.9 since 1992. Some connection could be drawn with the 
heightened competition and demands within the profession in recent years in firms large, 
mid-size and small. 

A much-discussed large firm survey reported that while many offices experienced a 
banner year financially in 1999, pro bono service by their attorneys declined.33 In a 
seven-year comparison, the average 56 hours of pro bono dropped to 36, according to the 
survey. Of 28 New York firms profiled, the average pro bono hours per lawyer in a firm 
ranged from 6.3 to 83.2 and the percentage of lawyers exceeding 20 hours of volunteer 
service varied from 9.5 to 59.6. Burgeoning caseloads, escalating pressures to produce 
billable hours and increased focus on the bottom line are among the factors identified as 
distracting attention of firm management and attorneys away from pro bono 
opportunities. This is cause for concern and for additional effort on the part of individual 
attorneys, firm management, and bar associations. 

To maintain perspective, we should not lose sight of the sunlight among these clouds. 
Attorneys in these New York-based firms devoted more than 564,000 hours to pro bona 
work last year. These rays of sunshine also can aid in turning around the low levels of 
pro bono at some firms by providing model policies and procedures that enable them to 
handle the workload growth without diminishing commitment to public service. The 
Association's Commercial and Federal Litigation Section has produced a resource, 
helpful to both attorneys and firm management, that analyzes pro bono externships and 
fellowship programs, cites the benefits of pro bono initiatives, and encourages law firms 
and corporate law departments to consider establishing such programs. 34 Among other 
firms' approaches are collaborations with legal services offices and corporate clients; 
establishment of centralized pro bona programs and coordinators for assignments and 
training; inclusion of pro bona to some extent in the goals for amount of hours worked; 
and participation of partners in pro bona cases who, in turn, involve the associates who 
work with them. 

These firms deserve to be spotlighted and applauded for their efforts. It was heartening 
to read news accounts of some of these programs in conjunction with reporting about the 
above-referenced survey.35 The Association's Annual President's Awards include 

33 Greg Winter, "Legal Firms Cutting Back on Free Services for Poor," The New York Times (August 17, 2000) 
describing a survey conducted by the American Lawyer. 

34 Pro Bono Innovations: A Report on Associate Externships and Fellowships, Association Commercial and 
Federal Litigation Section Committee on Pro Bono and Public Interest. Approved by the Section in November 
1999. 

35 "In Focus: Pro Bono," The National Law Journal (August 28, 2000). Eric Adler, "Law Grads Stay Loyal While 
Flexing Pro Bono Wings" at C18. Sean Delany, "Biz Law Is Future of Pro Bono Growth" at Cl8. Maria Shim, 
"Trickle-down Theory Not Hitting Pro Bono" at Cl9. 
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commendation of small/mid-size and large law firms for their exemplary pro bono 
programs. We recommend additional publicity of firms' pro bono initiatives statewide 
and additional recognition locally. 

Firms increasingly utilize workplace resources to devise procedures aimed at balancing 
professional and personal responsibilities and enhancing diversity. Our Association has, 
for example, prepared sample policies on alternative work arrangements. We suggest the 
development of such resources to assist firms of various sizes to establish pro bono 
programs and identify effective practices used by other firms. Additionally, we 
recommend that this topic be included in law office management seminars to underscore 
that pro bono opportunities should be an integral part of a law firm culture and to 
emphasize the importance of firms encouraging and assisting attorneys in performing 
volunteer activities. Law office policies that encourage pro bono service also can aid in 
attorney recruitment and retention. 

The Association, in the past, has worked with government agencies to seek their 
encouragement of pro bono service among their staff attorneys, development of 
guidelines for volunteer service that do not conflict with their staff responsibilities, and 
identification of such opportunities. For example, in 1998, the Attorney General 
distributed a memorandum to Department of Law attorneys, encouraging volunteer 
service and appointed a committee to work with the Association to identify projects 
appropriate for their involvement. 

As in private practice, pro bono efforts are strengthened when an office makes a formal 
commitment to encourage voluntary service and institutionalizes this pronouncement 
through guidelines and programs. In June 2000, Ohio joined approximately a dozen 
states in formulating a pro bono policy for attorneys employed by the state.36 Ohio's 
action by executive order is one model; establishment of procedures tailored to particular 
agencies is among other possibilities. We encourage renewed outreach to government 
officials to consider an appropriate approach in New York State government for the 
development of public sector pro bono guidelines and opportunities. The resulting 
procedures should be well publicized among government attorneys. 

Similar initiatives - recognizing exemplary efforts, encouraging development of 
workplace policies that promote volunteer service, and discussion in office management 
educational programs and materials - should be advanced with respect to corporate law 
departments. 

As a further step, we urge that judges encourage pro bono service in their presentations at 
admission ceremonies. We also recommend that the courts, as well as firms, consider 
ways to ameliorate scheduling difficulties that lawyers may encounter in seeking to 
perform pro bono service. 

Many newer members of the profession (i.e., those who have been practicing law for five 
years or less) who are working in large firms are drawn to pro bono for the possibilities 

36 Pro Bono Legal Services Policy (June 7, 2000) and Executive Order of Ohio Governor Bob Taft (June 12, 2000). 
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of increased responsibility, experience, client contact and the human interest of the cases. 
However, these lawyers have the least amount of control over their schedules and their 
time. To the extent that judges and the Court System, in general, can recognize and 
"work with" this reality, pro bona participation can be encouraged and increased. 

For example, in some courts, judges do not provide a "time certain" for a case. We have 
been told of such occasions when, on Family Court dates, litigants and their attorneys 
arrived at the courthouse early in the morning but were faced with the possibility of 
waiting the entire day for their case to be called. The prospect of being unavailable to 
partners and senior associates for a full business day each time one of the pro bona 
clients needs to make a brief appearance before a judge can be too great an impediment to 
taking pro bona cases for such attorneys. We suggest, as possible approaches to reduce 
this hurdle, requesting judges to give "times certain" whenever possible or providing 
expanded, evening or weekend hours for court appearances. 

A recent modification to court rules will aid in encouraging volunteer service. We 
applaud the Appellate Divisions' amendment to court rules to allow experienced attorneys 
to earn a portion of their MCLE through pro bona service. 37 These provisions will aid in 
promoting volunteer opportunities and involvement by attorneys and law office 
procedures to facilitate pro bona service. The Association Committee on Legal Aid, 
Special Committee to Review MCLE Rules, and President's Committee on Access to 
Justice jointly submitted suggestions to the Court System regarding the development of 
regulations for this rule. 

Pro Se Assistance 

The State Committee wisely states that "the creation of pro se positions should not be 
viewed as a preferred or reliable method of providing equal access to justice. "38 Yet, 
given the volume of cases, the State Committee suggests establishing pro se assistants 
who would be trained to answer procedural questions but not provide legal advice. 

We recommend placing the emphasis on informing people about when and how an 
attorney can help, assisting people in obtaining counsel, and developing panels for 
persons with modest means. 

Services for Persons of Modest Means 

Five years ago, in a report endorsed by• the Association House of Delegates, the 
Association's Ad Hoc Committee on Non-Lawyer Practice observed that while many 
decried a dearth of legal services for persons of modest means, new admittees and other 
members of the bar had difficulty securing positions in the law or maintaining viable 
practices. The Ad Hoc Committee urged experimentation to match underutilized lawyers 

37 22 NYCRR § 1500.22, providing that no more than six hours of MCLE credit may be earned through pro bono 
service in a two-year reporting period and no more that one credit hour awarded for every six hours of such legal 
work. 

38 State Committee Report at 13. 
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with persons in these circumstances. 39 At that time, a number of local bars offered 
modest means panels, with screening, in conjunction with their referral services. 

The creation of a modest means panel also was among the recommendations of the 
Association's Commission on Providing Access to Legal Services for Middle-Income 
Consumers, in a report endorsed by the House of Delegates. In reaching and serving 
persons who can pay something but not usual rates, the Commission noted that modest 
means "programs are intended to supplement, not compete with, professional work of 
lawyers in private practice." 40 

In Monroe County, various legal services programs and the local bar worked together to 
create a Community Legal Information and Referral Program which directs callers to 
services appropriate to their situation, including pro bona or legal services attorneys for 
indigent persons or lawyer referral panel attorneys for those of modest means. This one 
calling point eases the confusion for the caller and provides time-saving screening for the 
attorneys. 

Providing the means of making counsel available, through programs with modest means 
panels, sliding fee scales and other approaches, should be the subject of further 
development by bar associations, legal services programs, law offices, and collaborations 
of these entities. We also encourage development of more services that provide one 
source for those seeking help with legal problems, including pro bono service for low­
income persons and lawyer referral or other assistance for those with modest income. 

Another option meriting further development and publicity is group and prepaid legal 
services. Similar to health plans in concept and of particular interest to middle-income 
consumers, these plans are offered through some employee benefit packages by collective 
bargaining or as an optional payroll deduction benefit. Promoting prevention of legal 
problems where possible and focusing on more frequent type of legal matters, plans 
generally provide for initial consultations, with further legal services available if needed. 
Nationally, more than 100 million have such coverage. 

Prepaid plans, which have seen growth in the Midwest and South, have been hindered in 
New York by the temporary nature of legislation that allowed coverage in experimental 
periods. Prepaid plans received a boost in New York with the enactment of legislation 
effective in 1999 that expanded the kinds of legal services and provided for a choice of 
full coverage through the plan's attorney panel or retention of other attorneys with 
beneficiaries assuming the additional cost.41 Prepaid plans afford solo and small 
practitioners additional opportunities to serve this population. The Association has 
endorsed legislation and other efforts to advance the availability of prepaid plans for the 

39 Final Report, Association Ad Hoc Committee on Non-Lawyer Practice (May 1995) at 41. 

40 Final Report and Recommendations to the House of Delegates, Association Commission on Providing Access to 
Legal Services for Middle-Income Consumers (June 1996) at 13. 

41 Laws of 1998, ch. 65, amending Insurance Law§§ 1113, 1116 and 2103. 
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past two decades. We urge that these initiatives continue, as well as actions to increase 
the awareness of the public, labor organizations and others about this approach. 

We also cite the value of the Court System's community dispute resolution centers in 
assisting persons of modest means. Initiated in 1981 and long supported by the 
Association, the centers handle referrals from courts of minor disputes, such as 
interpersonal problems arising between neighbors and families. These forums have the 
added benefit of helping to ease case congestion and curb delay. 

These various approaches would assist in promoting access to legal counsel and, as a 
result, build confidence in the justice system among this population of New Yorkers. 

Family Law Matters 

The importance of assuring access to legal counsel is clearly seen in matrimonial matters 
where a lack of financial resources can place the non-moneyed spouse at a disadvantage 
in negotiations and resolution of the matter. The imbalance created from financial 
inability to obtain legal assistance fosters a negative perception of the legal system and 
diminishes confidence in the process for the non-moneyed spouse and the public. 

The State Committee recommends making judges more aware of the inequitable 
bargaining position that can occur in matrimonial cases and encourages temporary 
awards of attorney fees and maintenance where appropriate. 

Domestic Relations Law 73 currently allows the court to direct the moneyed spouse to 
provide for counsel fees, expert fees and other reasonable litigation expenses of the other 
spouse. In a study of procedures in matrimonial matters in 1993, a committee of the 
Chief Judge heard testimony that a number of courts denied or deferred such awards until 
trial.42 As a result, recommendations were made in that study to provide for fees and 
expenses in appropriate cases and awards at an earlier stage in the matter. To encourage 
this action, the Court Rules were amended in 1994 to require courts to specify in writing 
the factors considered and reasons in decisions whether to award counsel, appraisal or 
accounting fees.43 That was an important step but legislation also is needed. 

The Association has been on record in support of legislation to require the court to grant 
interim counsel fees in appropriate situations and where such is denied or deferred, direct 
that the court provide the reasons in writing. 44 OCA also has proposed legislation to 
establish a rebuttable presumption for interim counsel fees in matrimonial matters. 

42 Chief Judge's Committee to Examine Lawyer Conduct in Matrimonial Actions (May 1993). 

43 22 NYCRR § 202.16(k)(7) . 

.., Position of the Association House of Delegates taken January 28. 1994. Also recommended in Report to the 
House of Delegates, Association Task Force on Family Law (August 19, 1996) at 58-60; adopted by the House 
of Delegates on April 12. 1997. 
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We urge the Association to reaffirm' its position and pursue action in meetings with 
legislators. This also is an appropriate measure for collaborative advocacy with other 
organizations within and outside the legal profession. 

With the increased use of alternatives for dispute resolution (ADR), we note another 
position of the Association's House of Delegates to facilitate access to counsel and avoid 
imbalances in power in matrimonial cases. This measure seeks safeguards in court­
annexed ADR to ensure that the programs are voluntary, the parties are individually 
represented and the neutrals are sufficiently trained.45 

Inequitable bargaining positions in cases that are not strictly "matrimonial" matters also 
should be addressed. For example, a man and woman who have had children together 
without having been legally married may face litigation with respect to child support, 
custody and visitation to the same extent as a couple in the process of dissolving a legal 
marriage. We are informed of situations of non-custodial parents faced with an action for 
child support who responded by filing an action for custody or visitation. Provision for 
counsel is equally important in matters of this nature, in both court appearances and ADR 
programs, to enable parties to be on an equal footing. 

2. Need for a Comprehensible User-Friendly Court System, Addressing Delays in Justice 

The Special Committee endorses the recommendations of the State Committee with respect 
to promoting a comprehensible user-friendly Court System.46 We agree that efforts to ensure 
that procedures are understandable and consistently applied and that directions are clearly 

. stated, that the Court System is not fraught with unnecessary delays and costs, and that the 
court structure is accessible and navigable will aid in promoting dignity and respect and 
building confidence in the justice system. In our view, particular recommendations in the 
State Committee's report should receive priority and additional measures can be taken to help 

4
i Adopted by the Association House of Delegates on April 12, 1997. 

46 State Committee Report, Section B{(3)(a), User-Friendly, Comprehensible Court System at 15-19 
1. Restructure the present .Court System to consist of two branches: one with local or limited jurisdiction and 

one with statewide jurisdiction. 
ii. Develop videotapes and user-friendly educational materials to explain legal terminology, court 

etiquette/protocol, the procedures of each court, and restraints on judicial commentary. 
iii. Develop a brochure for users of the courts. 
iv. Install better signs in courthouses. 
v. Expand children's centers in courthouses. 
vi. Create an ombudsman position, possibly through the use of volunteers, to help people who have difficulty 

reading English understand instructions and complete forms and to navigate the courthouse. 
vii. Provide more translators in courthouses. 
vm. Provide procedural handbooks and training for all county clerk office personnel and court clerks who 

respond to inquiries from litigants to ensure that consistent and appropriate information is given. 
ix. Provide in a public place (e.g., shopping mall or library) multilingual kiosks for paying fines, obtaining 

information regarding case status and directions to the courthouse, and curbside drop boxes for paying fines 
or delivering papers, similar to library depository boxes. 

x. To assist the courts in making appropriate referrals, make available to judges and other court personnel 
information regarding community resources. 

xi. Develop community justice centers, which reflect the culture and norms of the community they serve, for 
handling minor criminal matters. 
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reach the overall goal of making the Court System more user-friendly. These specific steps 
are set out below. 

Priority: Court Restructuring 

✓ Restructure the Court System from the present nine tiers of trial-level courts to two 
branches - one with local or limited jurisdiction and one with statewide jurisdiction. 

The State Committee has made its highest priority for a more user-friendly, 
comprehensible Court System to be the restructure and unification of the various courts 
in New York State to two branches, one with local or limited jurisdiction and one with 
statewide jurisdiction. The Special Committee strongly supports that goal. The 
Association has, together with the State Committee, recently publicly supported 
Governor Pataki, Chief Judge Kaye and others in advocating such unification. This is 
consistent with 20 years of support by the Association of court unification, most recently 
evidenced by the April 1998 action by the House of Delegates endorsing a state 
constitutional amendment providing for unification. 

Unification would provide more efficient and less confusing access to justice than the 
current system that requires that certain matters be litigated in specialized courts or courts 
of limited jurisdiction while other aspects of the same dispute may be litigated in either 
the Supreme Court or yet another specialized court. This cumbersome procedure can be 
particularly oppressive for persons of limited means who nonetheless have the most 
urgent need for justice, such as in connection with family disputes which now may be 
litigated in both Family Court and Supreme Court. Even though the Legislature did not 
act on the unification bills pending before it in the session which ended in June 2000, we 
believe the goal of unification remains critical and that new legislation should be 
introduced at the earliest time permitted by law. 

a. More User-Friendly Courts 

Achieving the State Committee's goal of having a more user-friendly Court System 
requires that court utilization be examined not only from the vantage point of the regular 
users of the courts - the lawyers, judges, court personnel and others who frequent the 
courts on an almost daily basis - but also from the vantage points of jurors, parties, 
witnesses and the public. Without question, providing mechanisms that familiarize the 
less frequent participants in the judicial process with the courts and their respective roles 
in the process is essential to increasing the public understanding and respect for the 
judicial process. 

Priorities 

Among measures to promote user-friendly courts, we recommend giving priority to the 
following: 

✓ Development of court-specific brochures, multilingual videotapes and other written 
educational material for court users, possibly in a collaboration of bench and bar, to 
explain legal terminology, court procedures, and the role of the judge, with 
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distribution in the courts and other locations, g1vmg pnonty to preparing these 
materials for those courts serving individuals of limited means and/or who often 
appear without counsel. 

✓ Provision of more Children's Centers in the courts, including but not limited to 
Family Court, particularly in facilities used most often by persons of limited means 
and/or who more frequently appear without representation. 

✓ Expansion and modification of the OCA website/database to allow attorneys, judges 
and the public to access court schedules and other information on line at no cost. 

The development of an educational video for trial jurors approximately 20 years ago is an 
example of a cooperative bench/bar project. This film, utilized as an orientation for 
prospective jurors and as an educational resource for other adults and students across the 
state, was produced by the Association and Court System. A video is currently being 
developed specifically for grand jurors, largely as a result of the recommendations 
contained in the Report of the Chief Judge's Grand Jury Project.47 [See additional 
discussion in segment (3)(b) at 31 of this report regarding the jury system.] 

In a similar vein, the Special Committee endorses the State Committee's proposal to 
develop multilingual videotapes and other written educational material to explain legal 
terminology, court etiquette and protocol, court procedures and the role of the judge. 
These materials should be court specific, presented in a clear non-technical manner and 
made available in a variety of places in addition to courthouses. Such projects also could 
be undertaken and distributed by collaboration of bench and bar.48 [For further discussion 
of public education, note section (5) at 56-61 of this report concerning public 
understanding and media portrayal.] 

Priority should be given to developing these materials for those courts in which 
individuals, most frequently of limited means, often appear without counsel such as the 
landlord and tenant courts, Small Claims Court and the Family Court. It is for these 
courts, in particular, that the creation of Children's Centers should be a priority as well. 
(However we do not limit our support for the creation of Children's Centers to these 
courts.) 

While we also support the recommendation that forms be developed for a variety of 
courts in which litigants frequently appear without counsel, this recommendation - along 
with the State Committee's proposal to create pro se positions in courts to assist people 
who are unrepresented - cannot and must not be viewed as substitutes for creating 

47 Report to Chief Judge Judith S. Kaye and Chief Administrative Judge Jonathan Lippman (March 31, 1999), Vol. 
1 at 35. 

◄• As an example, we note the recent cooperative development and publication of the booklet, "The Family Court 
and You," by the Association Committee on Women in the Law with the Court System, the Association 
Committee on Children and the Law, the Women's Bar Association of the State of New York, and The Fund for 
Modem Courts (April 1998). 
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pennanent and adequate funding for civil legal services. [See additional discussion 
above at 18 in segment ( 1 )(b) of this report pertaining to access to the justice system.] 

Fundamental to ensuring that the courts are more user-friendly is the recognition that 
New York has a multilingual population. The Special Committee endorses the 
recommendation of the State Committee that more trained translators with language skills 
in a greater variety of languages are needed in the courthouses in this state. 

The development of handbooks and community resource materials to assist court 
personnel and the judiciary in aiding litigants and the public with problems that cannot be 
fully resolved in the courtroom are recommendations which we support. We believe that 
bar associations and other groups also should be asked to participate in the development 
of these handbooks and resource materials. 

Access to the Database 

The Special Committee supports the expansion and modification of the OCA web 
site/database to allow attorneys, judges and the public in general to access court 
schedules and other infonnation on line at no cost. 

By way of background, in 1996 OCA exclusively licensed its data to Data Base 
Technologies, Inc. The data at that time and at present includes civil cases in the First, 
Second, Eighth, Ninth, Eleventh and Twelfth judicial districts (75 percent of all filings in 
the state). The database also includes New York City judgment docket and lien books for 
the Bronx, Kings, New York, Queens and Richmond counties as well as the statewide 
attorney registry. Access to the data is difficult (a special program, called PC Anywhere, 
is needed to utilize it) and can be expensive (currently $1.75 per minute). It does not 
allow for a graphical interface (you can't use a mouse to navigate the screen) and the 
system is slow because it is fonnatted in ASCII, an ancient format. 

OCA has recently added a new service to its website to allow attorneys and the public in 
the same jurisdictions the opportunity to check for case scheduling information and 
limited case history information. This is a positive step, but more must be done to 
expand to all counties and courts in the state and to include information beyond 
scheduling. 

Expansion of the website/database and modification to make it user-friendly will help 
achieve a number of goals set by the State Committee. The website/database would be 
essential to the State Committee's recommendation to create public kiosks to obtain 
information about case status. Similar information booths in each courthouse with 
access to the data also would assist the public in obtaining the location and time of their 
court proceeding. The website/database also could be utilized to promote educational 
materials developed pursuant to recommendations of the State Committee, as well as for 
the recommended compilation and dissemination of community resource information. 

A comprehensive database available to the public on line also would promote public use 
and understanding of the legal system. The public could search for judgments against 
contractors before hiring one to do work on their homes. Clients concerned about delays 
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would have access to court calendar data for information about case status. Pro se 
litigants would be able to access court calendars on line and would not need to rely upon 
mailed notices or legal publications for such information. Judges could use the system 
for information about the availability of counsel. The possible uses are virtually endless 
and the benefits would include helping to demystify the system to the public. 

The Special Committee strongly supports the adoption of a plan to modernize the 
database and provide user-friendly public access at no charge on the internet. However, 
privacy issues concerning Family Court matters and criminal matters would have to be 
appropriately addressed. 

b. Addressing Delays in Justice 

Expedition of Discovery 

Expressing a concern for delays in justice and the impact of such delays on the public's 
trust and confidence in the legal system, the State Committee recommends several 
revisions to Article 31 of the Civil Practice Law and Rules (CPLR) and other discovery 
practices to reduce delay. Specific proposals, earlier incorporated in the Court System's 
Comprehensive Civil Justice Program, include regulation of deposition practice by 
amendment of CPLR Rules 3113 and 3115; simplified procedures for the production, 
discovery and use of non-party business records by amendments to CPLR Sections 
2305(b), 3120, 3122 and a new 3122-a; and the amendment of CPLR Section 5001 to 
provide for pre-judgment interest on personal injury awards. Alternative dates are 
proposed for the time from which interest will run. 

These are laudatory proposals that, with the exception of the measures to regulate 
deposition practice,49 have previously received Association endorsement. In many 
instances, these revisions also would reduce cost and inconvenience to both parties and 
witnesses, thus enhancing confidence in the legal system. Significantly, legislation 
designed to implement these proposals is pending. The Special Committee supports 
these proposals. 

Amendment of CPLR Rules 3113 and 3115 will assist in preventing several dilatory and 
disruptive practices that are often encountered during the conduct of examinations before 
trial. They include the so-called speaking objections which interfere with the smooth 
flow of the deposition and often signal the witness on how a question should be 
answered, the dilatory tactic of deliberately interrupting the conduct of a deposition, and 
the practice of directing a witness not to answer a question. Reasonable and clear limits 
on the practice of directing a witness not to answer are codified as is the mechanism for 
counsel to make such a direction. 

49 The deposition practice proposals were endorsed by the Association Special Committee to Review the Court 
System's Comprehensive Civil Justice System (May 1999) at 12. That review committee also urged availability 
of judges by telephone to rule on motions, as a means of reducing delays. 
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The proposed amendments to CPLR Sections 2305(b), 3120 and 3122, and the enactment 
of a new CPLR Section 3122-a will simplify the methods for obtaining discovery of 
documents, particularly routine business records, from non-party witnesses, and 
procuring their admission into evidence by a signed, sworn certification that will in many 
instances obviate the need for the non-party's representative to actually appear in court. 
These proposals, and the pending legislation, also permit a non-party to be reimbursed for 
reasonable production expenses. 

Under current practice, the award of prejudgment interest is limited to specific actions 
such as wrongful death, breach of contract, and recovery of property damages, but is not 
recoverable in actions based on personal injury. We share the opinion of the State 
Committee that awarding prejudgment interest in personal injury actions should serve to 
expedite the settlement of the case and hence reduce the costs of litigation to the client. 

To balance the pending amendment of CPLR Section 5001, a modification is proposed to 
Rule 3221 "offer to compromise" depriving a claimant of the right to recover costs or 
interest from the time that a settlement offer is made if the offer is not accepted and the 
claimant fails to obtain a more favorable judgment. 

The Special Committee enthusiastically endorses the recommendation of the State 
Committee for the increased use of phone conferencing to monitor status and hear 
arguments of motions. This proposal, growing out of recommendations from the District 
Task Forces to Reduce Litigation Cost and Delay that were convened in 1996 and 1997, 
should significantly reduce the time and expense of counsel, particularly in rural, upstate 
districts, who currently must travel long distances to participate in pre-trial conferences, 
scheduling conferences and oral argument of motions. 

The Special Committee supports the foregoing recommendations for legislative change 
and for the increased use of phone conferencing. 

Achieving Prompt Settlements 

One of the clearest ways to encourage public confidence in the Court System is to 
facilitate the prompt settlement of disputes instead of going through a lengthy and 
expensive trial. . Since most litigation, and particularly commercial litigation, ends in 
settlement rather than trial, it follows that steps that will encourage early voluntary 
settlement will enhance the public's perception of the courts. The State Committee 
recommends, and we endorse, greater use of voluntary mediation and other ADR 
programs to facilitate such settlements. 

The Association is on record favoring expanded availability of voluntary court-annexed 
and court-referred alternative dispute resolution, as well as development of standards for 
neutrals and enhanced education of the bench, bar and law students about the use of 
ADR.so 

50 By action of the Association House of Delegates, June 26, 1999 following presentation of a report and 
recommendations by the Association Committee on ADR. 
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Greater involvement by the courts themselves in settlement also may be required. In a 
forthcoming report on the results of a survey of counsel conducted by the Association 
Commercial and Federal Litigation Section, an overwhelming 88 percent felt it was a 
good idea for the court itself to become involved in settlement discussions and a 
significant number (17 percent) identified the availability of the court to participate 
actively in settling the matter to be a very important factor in choosing whether to file a 
case in federal or in state court or in arbitration. 

Unlike federal courts in which there are mandatory early scheduling conferences which 
often provide the opportunity to raise the issue of settlement, judges in the state courts do 
not become involved in an action until there is a Request for Judicial Intervention, which 
may not occur until well into the case. Nonetheless, even under the present state system, 
judges should be urged to involve either themselves or other appropriate court officials in 
settlement questions as soon as a matter is brought before them. Significantly, 69 percent 
of the respondents to the Association's Commercial and Federal Litigation Section survey 
would prefer mandatory settlement conferences.51 

While many practitioners would prefer to have the trial judge directly involved in such 
discussions, we recognize that many trial judges, particularly in a non-jury case, do not 
wish to participate in settlement talks because of concern that it may affect their views of 
the merits of the case. In that event, cases could be referred to another judge or to a 
judicial hearing officer or other designated court-annexed official to conduct such 
settlement discussions. We urge that budgets be increased to provide for the designation 
and, particularly, for the training of such officials. The expense of such a project could 
well be less than the cost to the court and litigants of having to try disputes which 
otherwise could have been resolved through an early settlement effort. 

Other Issues of Delay 

One of the recommendations contained in the State Committee report regarding delays in 
justice is to increase the number of judges, public defenders, prosecutors, and support 
staff. The Special Committee agrees that, with the burgeoning caseload (both civil and 
criminal), judicial vacancies should be filled expeditiously and the creation of additional 
judgeships should not be subjected to delays based on partisanship. 

Beyond this, unquestionably inadequate funding for other participants in the system 
reduces the personnel and other resources available. As noted in the State Committee 
Report, the deplorable rates available for assigned/appointed counsel for criminal and 
certain Family Court matters,52 as well as the inadequate funding of many public defender 
and legal services programs inevitably reduces the number of lawyers available, which 
contributes to client dissatisfaction and systemic delay. Raising the rates for assigned 
counsel and the funding levels for defender programs are critical components if we are to 

51 Indeed, more than 75 percent of respondents practicing 20 years or more favored such mandatory conferences. 
The number dropped to 54.7 percent for those admitted 10 years or less. 

52 Judiciary Law §35; County Law § 722; and Family Court§ 262(c), supra note 15. 
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improve public confidence in the system. [The access to justice section (l)(b) of this 
report provides further discussion and recommendations at 10-13.] 

Additionally, the Special Committee commends the State Committee for proposing 
expansion of existing innovative attempts, commenced in large measure through the 
initiatives of the Chief Judge, to address a variety of sociolegal problems that surface in 
the judicial system but are not susceptible to effective and long-term resolution through 
traditional mechanisms. These innovations include the development of specialized courts 
such as: Drug Courts, Community Courts, Domestic Violence Courts, juvenile parts in 
the adult criminal courts and Teen Courts; and promotion of development of a multi-door 
court where ADR is one of the options litigants have through the Court System at the 
earliest stages of their disputes. All of these experimental courts and programs appear 
initially to be more effective than traditional court procedures but need to be carefully 
evaluated over the longer term. 

3. Jury System Experience; Adequate Funding for Court Facilities 

a. Jury System 

The jury system, as a keystone in our system of justice, must function effectively and 
with due dignity for the process and the people involved. Public opinion research shows 
that this is a critical element in building public confidence. In a national survey, 
approximately 78 percent of those responding considered the jury process to be the fairest 
way of determining guilt or innocence and 69 percent identified juries as the most 
important part of the justice system.53 

The OCA and the Association have undertaken initiatives to improve this vital process, 
including studies and recommendations for change in legislation, rules and procedure. 
The Chief Judge's Jury Project54 examined and issued proposals to enhance the jury 
experience and to tum around the public's perception that jury service is to be avoided or 
simply endured. This effort was continued through additional Court System committee 
reports, legislative proposals and related measures. The Association also has been 
heavily involved · in assessing how the jury system is functioning, proposing 
improvements that take into consideration local needs in this very diverse state, and 
undertaking projects to increase public understanding. 55 

53 Perceptions of the U.S. Justice System, report of survey commissioned by the American Bar Association (ABA) 
and conducted by MIA/RIC Research (February 24, 1999) at 6-7. 

s• The Jury Project, Report to the Chief Judge of the State of New York (March 31, 1994). 

ss See, for example, Report to the House of Delegates on the Jury Project Committee Report, Association Ad Hoc 
Committee on the Jury System (June 25, 1994); Summary Report of the Ad Hoc Committee on the Jury System 
(June 1995); Association House of Delegates resolution on voir dire rules approved on November 4, 1995; Vair 
Dire in Civil and Criminal Cases, the Ad Hoc Committee's survey and recommendations (December 1999), 
approved ·by the House of Delegates on April 8, 2000. 
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The State Committee's proposals pertaining to the jury system56 build on this work. The 
Special Committee supports these recommendations and presents additional proposals for 
action. 

Priorities 

We believe that the following recommendations contained in the State Committee Report 
should be given priority for implementation: 

✓ Institute per diem compensation for town and village justice court jurors. 

✓ Conduct pilot projects, tailored to address local conditions and needs, to: 
Make jury summonses more explicit as to terms of service. 
Increase use of technology, including automated telephone systems and use of 
electronic mail to obtain information from jurors in advance of service. 
Provide parking or parking reimbursement where public transportation is not 
available or feasible. 
Improve procedures so that jurors receive compensation more quickly. 

We also urge the following additional strategies relating to grand juries be incorporated 
into the initiatives and given priority in implementation in furtherance of promoting 
public confidence in the legal system: 

✓ Include grand jurors in relation in the projects noted above to improve the jury notice, 
secure information in advance of service, and facilitate juror parking and payment. 

✓ Develop an orientation program specific to grand jurors. 

✓ Designate the court to have responsibility for administrative functions for the grand . . 

JUry. 

Per Diem for Town and Village Justice Court Jurors 

In 1995, legislation was enacted to increase the per diem rates for jurors effective in 1997 
from $15 to $27.50 and in 1998 to the present $40, unless paid by the employer during 

56 State Committee Report, Section B(3)(b), Judicial Administration, Jury System Experience at 19-22 
i. Make jury summonses more explicit as to the term of service. 
ii. Institute a per diem for Town and Village Justice Court jurors. 
iii. Consider payment of parking allowances to jurors, especially for those jurors who are not paid for their 

service. 
iv. Increase the use of technology. 
v. Require judges and their staffs to report to the Commissioner of Jurors Office when a trial will not be 

proceeding on the scheduled date or at the scheduled time so jurors are not brought in unnecessarily. 
vi. Remind judges to be more courteous and attuned to jurors' lives and needs. 
v11. Ask judges to give jurors instructions regarding procedures and their role and conduct prior to the 

commencement of trial, allow note taking, give a special instruction if there are attorneys or judges on the 
jury panel, and give jurors a copy of the instructions on the law (charge) to refer to during deliberations. 

viii Improve the system for payment of jurors so they receive their compensation more quickly. 
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jury service. This measure was part of the Court System's jury reform initiatives and 
was fully supported by the Association. This provision, however, does not cover the 
town and village justice courts because the operation of justice courts is funded by their 
administering municipalities. 

Jurors who serve in local justice courts are often not paid or are paid whatever sum the 
county or municipality allocates. While in the past these jurors served most frequently in 
the evenings or on weekends, increasingly they are required to participate during the 
workday.57 We join with the State Committee in urging that they be compensated on the 
same basis as other jurors. 

The State Committee Report did not initially make any recommendations about the 
source of future funding for compensation of town and village court jurors. OCA, 
however, has now proposed that these costs be assumed by the State of New York.58 The 
estimated annual cost to the State would be $2.6 million based on the average number of 
trials in local justice courts per year. A bill to this effect was introduced during the last 
legislative session but the bill did not come out of committee by the close of the 2000 
session. We support the state assumption of these costs and urge introduction of 
legislation in the 2001 new session. 

As OCA observed in its legislative proposal, "Juror enthusiasm and cooperation are no 
less important at the Justice Court level than in any other trial court in the system; and, to 
nurture that enthusiasm and cooperation and, ultimately, public faith in the administration 
of justice, jurors must fairly and consistently be compensated. "59 

Jury Notice Form, Information in Advance of Service, Parking and Payment 

The State Committee makes a number of recommendations regarding juror notification 
and service including: clarifying jury summonses by providing more information about 
the expected length of jury service; using e-mail or automated telephone systems to 
obtain information from jurors in advance of service; providing parking or parking 
reimbursement for jurors in jurisdictions in which public transportation is not available or 
feasible; and improving the system for juror payment (both as to frequency and 
timeliness). 

We support the initiation of pilot efforts in connection with each of these proposals. In so 
doing, local differences must be recognized and accommodated so that procedures meet 
the practical needs of the people in the particular community. For example, while juror 

57 This trend stems, in part, from the increased population of towns which now exceeds 8 million. According to 
census data, only 36 percent of the state population lived in towns in 1960; by 1990, this percentage climbed to 
encompass almost half the state's population - 47 percent. 

58 Introduced as S.6919 in the 2000 legislative session, to amend§ 521 of the Judiciary Law and§§ 1306 and 2014 
of the Unified Justice Court Act to provide for state assumption of juror fees and travel expenses of jurors 
serving in local justice courts. 

59 The Judiciary's 2000 Legislative Agenda (December 1999) at 23. 
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parking may be a priority in a suburban or rural jurisdiction or even in portions of some 
cities, parking for jurors may not be realistic in other heavily congested urban settings. 

Grand Jurors 

The State Committee Report focuses on improving the jury experience for petit jurors. 
Specific inclusion of the needs and concern of grand jurors also is recommended. More 
than 25,000 New Yorkers serve as grand jurors in the course of a year,60 for time periods 
ranging from 2 to 25 days. 61 Given the integral role of the grand jury in criminal justice 
and the number of citizens involved in this service, it is important to include a review of 
the grand jury process in considering means of ensuring public confidence in the legal 
system. 

The Association has been active in reviewing and suggesting improvements to enhance 
the functioning of the grand jury process and increase the understanding of grand jurors. 
Among the initiatives, a report with recommendations was made by the Association 
Special Committee on the Grand Jury Project in 1999, including analysis of the proposals 
of the Chief Judge's Grand Jury Project committee.62 The report of the Association's 
Special Committee on the Grand Jury Project demonstrates that ensuring that the grand 
jury process functions effectively also will aid in promoting public confidence in the 
justice system. 

We would include grand jurors within the improvements noted above for jury notice, 
information in advance of service, parking and payment of jurors. Additionally, we 
support the development of an orientation program specifically for grand jurors, 
including production of a film on the grand jury. We are pleased to note that OCA has 
begun work on a script for the film project with the assistance of practitioners including 
members of the Association. Additionally, we support the development of a handbook to 
be provided to grand jurors.63 

Responsibility for administration of the grand jury needs to be clarified. As the Grand 
Jury Project observed, "Because there are no clear answers in the law, because in some 
jurisdictions one agency has room in its budget and another does not, or simply because 

60 The Grand Jury Project, Volume I (March 31, 1999) at 75. 

61 Id. at 40. 

62 Analysis of the Proposals Presented in the Grand Jury Project, Association Special Committee on the Grand 
Jury Project (August 1999). 

63 Giving grand jurors a handbook required legislation because of statutory proscriptions. Under the Criminal 
Procedure Law,§ 190.20(5), "After a grand jury has been sworn, the court must deliver or cause to be delivered 
to each grand juror a printed copy of all the provisions of this article [§ 190], and the court may, in addition, give 
the grand jurors any oral instructions relating to the proper performance of their duties as it deems necessary or 
appropriate" and § 190.25(6): "The legal advisors of the grand jury are the court and the district attorney, and 
the grand jury may not seek or receive legal advice from any other source." A bill to permit written instructions 
in general was signed by the Governor in October 2000 as Chapter 497. In considering this bill, the Special 
Committee on the Grand Jury Project supported the legislation but only insofar as it would permit the court to 
provide a handbook to grand jurors. 
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the administrative offices of one agency are located closer to the grand jury chamber, 
each county has determined somewhat differently who will undertake responsibility for 
various tasks, such as responding to complaints about the physical space in which the 
grand jurors operate, supplying whatever conveniences and services that can be made 
available to them and calling jurors who are absent to determine the reason for their 
absence and their continued availability."64 In many areas, the district attorney's office 
has assumed these functions, largely by default. 

We support the Grand Jury Project recommendation that the function of grand jury 
administration more properly belongs with the court. We note that OCA is currently 
working with Juror Commissioners and District Attorneys to have the court resume this 
function throughout the state. This change would relieve prosecutors of these tasks and 
avoid placing them in what could be an uncomfortable role. In so doing, this would 
clarify the relationship of the prosecutor, as a legal adviser to the grand jury who has 
responsibility of submitting evidence65 to the grand jury which is charged with hearing, 
examining this evidence and determining what action should be taken. 66 

b. Court Facilities 

Adequate and dignified court facilities are necessary in establishing that the third branch 
of government is indeed equal and is considered by government to perform vital 
functions. It also is vital to provide facilities that are clean and safe for the thousands of 
citizens who come to the courthouse every year and for those who work in the courts. 

Over the years, the Association has been active in supporting legislation and related 
actions to obtain court facilities with sufficient space and resources to meet contemporary 
demands. Likewise, the Association has rallied behind measures for state assumption of 
maintenance costs to ensure that regular maintenance and cleaning are performed. 67 

Consistent with these positions, the Special Committee endorses the proposals of the 
State Committee68 for adequate funding to provide and maintain court facilities that 
promote public respect in the justice system. 

64 Grand Jury Project, supra note 60 at 66. 

65 Criminal Procedure Law§§ 190.25[6] and 190.55[2]. 

66 CPL§§ 190.05, 190.25[5], and 190.60. 

67 Including Association House of Delegates support on April 16, 1994 for legislation to provide state funding for 
Appellate Division facilities to eliminate disparate methods of funding, and Association Executive Committee 
endorsement on June 24, 1994 of a bill for state assumption of responsibility for cleaning and minor repairs of 
court facilities. 

68 State Committee Report, Section B(3)(d), Judicial Administration, Adequate Funding to Assure Court Facilities 
That Promote Respect, at 30-31 
1. Formulate a budget and a strategic plan, both short term and long term, to develop resources to assure 

development and maintenance of dignified facilities that promote respect. 
ii. Carefully monitor the cleaning requirements set forth in the Rules of the Chief Judge Section 34.1 and 

Appendix thereto to provide decent, clean, safe and accessible court facilities. 
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Priorities 

Among the State Committee recommendations, we see the need for prompt action for the 
following and would expand these initiatives as indicated: 

✓ Development of budgets and strategic plans to ensure that facilities are adequate and 
properly maintained, in which we would include the grand jury facilities and town 
and village justice courts. 

✓ Careful monitoring of the cleaning and maintenance of court facilities, with, we 
would suggest, ongoing bar association involvement in reviewing and reporting on 
the condition of these buildings. 

✓ Adequate funding to properly equip court facilities with furnishings and technology 
and encouraging, as a short-term measure, donations of furniture and volunteer 
"spruce up" efforts. 

Strategic Plans 

The State Committee proposes that budgets and strategic plans be developed to assure 
that court facilities are both adequate for their purpose and properly maintained. The 
Special Committee supports these recommendations but also urges that these initiatives 
be expanded to include a review of grand jury facilities and needs plus a survey of 
conditions in town and village justice courts. 

Maintenance 

An ongoing oversight role for local bar assoc1at1ons should be encouraged by the 
Association. Local review benefits from the regular presence of attorneys for the 
community in the courthouses and their familiarity with the facilities, conditions and 
needs. This provides a "hands on" approach and involvement in obtaining 
improvements.69 The local bar associations should work directly with committees that 
OCA contemplates establishing in each district to monitor cleanliness, maintenance and 
user friendliness of the court facilities. At the same time there is an important role for the 
Association to play in coordinating state collection of data and concerns regarding court 

iii. Increase the number of magnetometers and the size of courthouse foyers, where possible, so people are not 
left waiting to gain entry to the courthouse. 

iv. Establish areas where attorneys and clients can speak privately. 
v. Establish separate waiting areas for victims and alleged perpetrators and their families. 
vi. Make available food and beverages either through vending machines or a courthouse cafeteria. 
vii. Seek information through questionnaires from court users and court personnel regarding the adequacies and 

deficiencies of court facilities and their ideas for improvement. 
viii. Initiate community projects to "spruce up" the courthouse or its grounds. 

69 We cite, for example, Report on the Worst Conditions in Each State Courthouse in New York County, prepared 
by Special Committee on State Court Facilities of the New York County Lawyers' Association (NYCLA) and 
approved by the NYCLA Board of Directors November 8, 1999. 
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facilities, as well as for other statewide organizations such as The Fund for Modern 
Courts, which has included facilities in its court monitoring reports. 

State takeover of all aspects of court facilities, including maintenance of the courthouses 
must be accomplished as promptly as possible. In 1996, legislation urged by the Court 
System was enacted which authorized the state to incrementally assume management 
responsibility and the cost of cleaning and minor repair of court facilities. 70 This 
welcome measure will aid in ensuring that sufficient resources and priority are given to 
upkeep of courthouses, helping to rectify past problems in some areas where locally 
provided maintenance was lacking. 

Donations of Furniture and Equipment 

Over the short term, the Special Committee suggests that law firms and corporate law 
offices be encouraged to donate furniture and equipment when they are upgrading their 
own facilities. Local bar associations can serve a useful role in the collection and 
distribution process. We note that a number of county bar associations have developed 
such programs. Nevertheless, such short-term measures should not obscure the essential 
point that it is and should be the responsibility of the state to provide adequate funding so 
that courthouses throughout the state are properly equipped with up-to-date furniture, 
furnishings and technology and are properly and adequately maintained. 

4. Legal and Judicial Ethics 

As the Code of Professional Responsibility recognizes: 

It is the desire for the respect and confidence of the members of the profession 
and of the society which the lawyer serves that should provide to a lawyer the 
incentive for the highest degree of ethical conduct. The possible loss of that 
respect and confidence is the ultimate sanction.71 

While this is true for any individual attorney or judge, it is even more so for the profession as 
a whole. Unfortunately, while the ethical fortitude of any one lawyer will rarely garner 
notice, the infrequent ethical lapses are plastered on the front page of the news. We must, 
therefore, continue to strive to hold ourselves, judges and attorneys, to the highest ethical 
standards in our daily professional lives if we are going to succeed in promoting public trust 
and confidence in the legal system. 

The Association Committee on Professional Discipline's annual report provides heartening 
news: Attorney disciplinary matters declined in 1999, reversing what had been a 10-year 
trend toward increased complaints and sanctions against lawyers.12 As Barry Kamins, the 

70 Laws of 1996, c. 686. 

11 Code of Professional Responsibility, Preamble, at 1. 

72 Statewide new disciplinary matters investigated by the Departments decreased approximately 7 percent in 1999, 
while disciplinary actions by committees and the courts declined by around 11 percent last year. See, Annual 
Report on Lawyer Discipline in New York State for the Year 1999 at 5. Claims against the Lawyers' Fund for 
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Chair of the Professional Discipline Committee explained, these decreases are likely the 
result of a heightened awareness of ethics and increased communications between attorneys 
and their clients, as well as the fruit of MCLE in ethics.73 

It is important that we not only celebrate these results, but also try to enlist the media to 
report the good news to the public. However, as the State Committee has recognized, there 
are many additional steps that we can take to help promote the public's confidence in the 
ethics of our profession. 

The Special Committee supports most of the recommendations made by the State Committee 
concerning legal and judicial ethics74 with few modifications and additions. It should be noted 

Client Protection dropped by a staggering 46 percent. See, Seventeenth Annual Report of the Board of Trustees 
2000, The Lawyers' Fund at 3. 

73 "New York State Bar Association Releases 1999 Lawyer Discipline Figures," Association press release (August 
3, 2000). 

74 Section B(4), Legal and Judicial Ethics at 32-38. 
a. Ethical Issues Regarding Attorneys and Attorney Civility 

i. Give continuing attention to attorney misuse of client funds. 
ii. Make the public aware that errant attorneys and judges are accountable and subject to sanctions by 

opening to the public disciplinary proceedings once a prima facie case has been established. 
iii. Encourage judges to exercise their authority to control and require civil behavior of attorneys. 
iv. Ask law schools and bar associations to establish programs and offer classes on professionalism and 

civility. 
v. Explore certification of attorneys as specialists in certain areas of the law upon passing a competency 

examination. 
vi. Require clear, written retainer agreements to reduce the opportunity for misunderstanding of fee 

arrangements. 
b. Attorney Solicitation 

i. Monitor questionable advertising practices by attorneys and report those whose conduct is unethical or 
misleading to the attorney grievance committees. 

11. Require attorneys to disclose to clients if their case will be referred to other counsel. 
iii. Create a brochure on how to select an attorney including questions one should ask during the initial 

interview. . 
c. Judicial Independence and Isolation and Ethical Constraints on Judges' Ability to Speak Out in Response to 

Media 
i. Create standing committees in each district composed of bar, bench and court administrators to defend 

broad-based generalized attacks on the judiciary. 
ii. Produce and disseminate a handbook for judges which can serve as a centralized source for rules and 

guidelines regarding allowable/advisable judicial responses to media and public inquiry (e.g., judges' 
ability to speak out on the procedural aspects of a decision, as distinguished from the merits or 
substantive aspects) and extra-judicial activities. 

iii. Ask judges to take time to explain, in court, a settlement, decision or procedure, especially for cases that 
are of high public concern and interest. This presents a good opportunity to show the openness of the 
judiciary and to educate the public. 

iv. Ask judges to be more involved in community and educational activities. This would help dispel the 
view that judges are isolated. 

v. Heighten judicial awareness of the importance to public confidence in being on time for court, 
explaining delays (to the extent appropriate), and working a full day. 

vi. Seek review of mandatory sentencing laws with a view toward maximizing judicial discretion. 
vii. Educate the public regarding the role of judges and the limits on their power, using elementary and 

secondary education programs and other educational efforts. 
d. Influence of Politics on Judicial Selection 
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that many of the State Committee's recommendations relating to ethics have already been 
implemented. 

Priorities 

We identify the measures below as priorities in addressing ethical concerns affecting the 
bench and bar: 

✓ Encourage establishment of local bar committees, similar to that of the Bar Association 
of Erie County, which provides judicial candidates with information on appropriate 
campaign conduct and monitors such conduct. 

✓ Request each Judicial Department to provide a seminar for newly admitted attorneys, 
such as that initiated in the First Department, which would provide guidance on such 
topics as civility, ethics, professionalism and the importance of pro bono services. 

✓ Review and pursue revision of mandatory drug sentencing provisions to remedy unduly 
harsh sentences on those with low-level involvement. 

✓ Seek amendment in the law to require town and village justices to be admitted to the bar, 
to be consistent with the eligibility requirement for judges in other courts and in 
recognition of the increased complexity and demands on these local courts. 

a. Ethical Issues Regarding Attorneys and Attorney Civility 

Publicizing Attorney Malfeasance 

The State Committee recommends several approaches in calling for continuing attention 
to the issue of misuse of client funds, including increased awareness of the Lawyers' 
Fund for Client Protection (Lawyer's Fund). We agree that further steps should be taken 
to address problems in professional conduct and public understanding of attorney misuse 
of client funds. We concur with the State Committee's observation that "while less than 
one percent of lawyers present this problem, the impression is that this is much more 
prevalent. "75 

i. Retain long terms of office for judges to limit the need for political activity and regulate the political 
activities and associations that judges may pursue. 

ii. Re-examine Election Law provisions which prohibit judicial candidates from knowing who contributed 
to their campaigns. 

u1. Discourage judicial candidates from seeking the endorsement of special interest groups or parties that 
require or give the impression that the judicial candidate has a position on an issue in contravention of 
Canons 2, 3, 4, and 7 of the Code of Judicial Conduct. 

iv. Establish guidelines for fair campaign practices for judicial elections. 
v. Seek agreement from appointed officials, elected officials and candidates and their staffs in other 

branches of government not to engage in personal attacks on judges. 

75 State Committee Report at 32. 
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The Association and other bar organizations provide background educational resources 
for the media in covering law-related matters and liiey provide interviews, statements or 
news releases on particular issues in the news. With regard to situations of malfeasance, 
we suggest that information provided to the media clarify that most lawyers are 
honorable and occasions of malfeasance are rare, as reflected in disciplinary statistics.76 

Rather than focus unduly on attorney malfeasance, the Special Committee recommends 
using resources to educate the public about attorney selection, attorney-client 
communication and remedies or avenues available to address grievances. [See discussion 
of brochure below in this section of the report at 42-43 under attorney solicitation.] 

Education on Law Office Management 

The State Committee also calls for programs for law students and new admittees on the 
practical aspects of setting up and running a practice, with emphasis on handling of trust 
funds, Interest on Lawyer Account (IOLA) funds, and other accounts. The Association 
has long advocated for and provided education on law office management and 
professional responsibility. The inclusion of these subjects in MCLE also was 
successfully urged by the Association.77 

With regard to law schools, our survey found that more than half of the 15 schools in the 
state offer courses in the practical aspects of setting up and running a law practice and 
most include such issues (i.e., handling trust funds, IOLA and other bank accounts) in 
other courses. We applaud these initiatives and encourage the schools to promote 
instruction in this area and use practitioners as adjuncts or guest presenters in the 
classroom to provide students with the opportunity to learn what practical issues have 
been confronted in the law office and how attorneys have handled them. 

We are pleased that a recent revision of the multi-state professional responsibility 
examination includes broader aspects of professional responsibility and not just the 
testing of formalized ethics rules. 

We also urge further development of educational materials for attorneys on client 
communication that stress fostering positive client relationships similar to initiatives of 
business to build good rapport with customers. Such materials are necessary because of 
the paucity of training currently available to law students and practitioners in the 
techniques that put clients at ease and generate mutual trust and faith and because many 
lawyers enter solo or small firm practice without the benefit of mentoring and training 
from experienced practitioners. Improved communications by lawyers would make 

76 In 1999, 242 of the state's 112,000 practicing attorneys were disciplined, including 86 disbarments, 106 
suspensions for certain periods of time, 24 censures, and 26 acceptances of resignations. Lawyer Discipline 
Report, supra note 72. 

77 22 NYCRR §1500.12: Minimum Requirements (a) Credit Hours. Each newly admitted attorney shall complete 
a minimum of 32 credit hours of accredited transitional education within the first two (2) years of the date of 
admission to the Bar. Sixteen (16) accredited hours shall be completed in each of the first two (2) years of 
admission to the Bar as follows: three (3) hours of ethics and professionalism; six (6) hours of skills; and seven 
(7) hours of law practice management and areas of professional practice. 
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client expectations more accurate and improve client satisfaction with their attorney and 
the system. 

Substance Abuse 

The State Committee has proposed more statewide coordination of efforts to assist 
lawyers who may be experiencing personal problems such as substance abuse and mental 
illness, as cases involving misuse of funds often involve these problems. It is expected 
that if intervention is provided early enough, more serious problems will be avoided. 

For the past 10 years, the Association has maintained a Lawyer Assistance Program 
(Program), providing education and confidential assistance to lawyers, judges, law 
students and their families concerning alcohol and drug abuse, stress management and 
depression. Working with a full-time director, committee and network of more than 300 
volunteers, the Program operates a 24-hour hotline, conducts educational programs, an 
annual conference, interventions and referrals, and coordinates with local bar substance 
abuse programs. 

We recommend wider publicity about these programs and their confidential nature so that 
those in need of such services know that help is available. Among other steps, we 
suggest including a brochure about lawyer assistance programs in the Court System's 
biennial attorney registration mailing, and providing information to judges across the 
state to increase their awareness of these confidential services and opportunity to refer 
those experiencing problems. We note that the Chief Judge's Commission on Alcohol 
and Substance Abuse in the Profession also is studying this issue. 

Additionally, a key element in successfully combating substance abuse is the 
involvement of entities in addition to the Association in disseminating lawyer assistance 
educational information and encouraging members of the profession to seek assistance 
with such problems. The Program has forged alliances with many other bar 
organizations, grievance committees, the courts, and law schools, as well as relevant 
health providers. We urge each law-related entity to: (a) review its procedures for 
helping members of the bench and bar and students to be informed and obtain appropriate 
services; (b) if it has not done so, take advantage of bar lawyer assistance programs, 
services and guidance; and (c) take steps to remedy any gaps. 

The Association successfully proposed inclusion of substance abuse in the court rules for 
possible topics for MCLE professional responsibility credit.78 We recommend that bar 
associations and other MCLE providers assess their course offerings to ensure that this 
topic is included in both the practical skills programs for new admittees and the seminars 
for more experienced attorneys. 

78 Id. at §1500.2(e): Law Practice Management must relate to the practice of law and may encompass, among other 
things, office management, applications of technology, state and federal court procedures, substance abuse 
control, stress management, management of legal work and avoiding malpractice and litigation. ( Emphasis 
added.) 
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Disciplinary Proceedings 

As a means of making the public aware that members of the profession are accountable, 
the State Committee urges amendment to Judiciary Law §90(1) to open the disciplinary 
proceedings to the public once a prima facie case has been established. The Association 
has reviewed this issue over the years and, in the past, has opposed the earlier opening of 
these proceedings, noting that the Appellate Division currently has the authority to 
intervene in appropriate cases and order interim suspensions and public disclosure to 
safeguard the public. The Association has urged use of these existing provisions when 
necessary.79 The House of Delegates also is on record as encouraging review of the 
procedures in the various Judicial Departments to promote consistency in sanctions 
throughout the state80 and we reiterate and recommend such review. 

The present system has presented some difficulties. First, some Departments have read 
good cause more strictly than others and been less willing to order interim suspensions or 
public disclosure. Second, lack of uniform procedures has led to concern that, in some 
Departments, grievance committees could too readily and without due process destroy a 
lawyer's reputation by making an unfounded charge public. 

In reviewing the Association's prior position, we believe its major concern has been 
ensuring due process for attorneys to protect them from having insubstantial claims or 
complaints made public. Weighing the Association's concern against the need to foster 
public confidence in the system, however, we conclude that both can be accommodated. 
Thus, we support the State Committee's proposal to open the disciplinary proceedings to 
the public once a prima facie case has been established, provided that (1) the Appellate 
Divisions have uniform provisions for the establishment of a prima facie case and public 
access and (2) that a judge makes such determinations. This action would provide 
appropriate public access and promote confidence in system and, at the same time, by 
opening the proceeding at this point only upon a judge's decision, provide attorneys with 
appropriate protections. 

Professionalism, Civility 

The State Committee calls on law schools and bar associations to offer mentoring 
programs for new attorneys and classes on professionalism and civility. This is an area of 
increasing involvement by both law schools and the bar. The Association has provided 
courses on professional conduct, designed for both the new and experienced attorney.81 A 

79 Action of the Association House of Delegates, June 24, 1995 and January 26, 1996. 

80 Action of the Association House of Delegates, June 24, 1995. 

81 In the past year, for example, an Association MCLE program was conducted on "An Introduction to Civility and 
Ethics in Civil Litigation: What Every Lawyer Should Know" and the Committee on Attorney Discipline 
presented a program on recent Code of Professional Responsibility amendments. An MCLE seminar on 
"Avoiding Malpractice and Client Grievances" was scheduled for October 2000. Section programming also 
included professional conduct in the respective field of concentration; for example: the Young Lawyers Section 
discussed balancing ethical obligations with the drive to succeed, changes in the Code of Professional 
Responsibility and real-life ethical dilemmas; the Committee on Attorney Professionalism and Entertainment, 
Arts and Sports Law Section illustrated issues of professional responsibility with clips of movies and a panel 
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number of local bar associations also offer programs on professional responsibility. The 
inclusion of a professional responsibility component in MCLE for new admittees and 
more experienced attorneys has underscored the importance of continuing education on 
this subject. 

Our survey of law schools in the state found that all offer separate courses in professional 
responsibility and all provide some instruction in professionalism and civility as an aspect 
of professional responsibility. It also is common for issues of professional responsibility 
to be raised in most other courses, particularly in clinical programs. 

We urge law schools and bar associations to review their course offerings and mentoring 
programs to ensure that there is adequate consideration of these topics. These subjects 
also should be included in law firm in-house education, mentoring and discussions. 

It is our view that some lawyers equate incivility with strong advocacy. The Special 
Committee stresses the importance of drawing this distinction in law school and MCLE 
courses. Mentoring programs for young lawyers, already in place in many bar 
associations, should be encouraged to include civility in their discussions. Likewise, we 
would urge law firms to cover this issue in in-house legal education, mentoring programs, 
and in discussions of partners with associates. Such presentations should include case 
examples from practitioners as to how they successfully advocated their position while 
preserving civility. 

We note that the Appellate Division, First Department, instituted a rule in 1999 requiring 
applicants for bar admission to attend an orientation program on ethics and 
professionalism. 82 The rule, which directs the Chair of the Character and Fitness 
Committee to conduct such orientations, stemmed from pilot programs in which members 
of the bench and bar spoke with applicants on these issues. This program provides 
important transitional education to new admittees as to the high values and standards 
expected of the profession. We recommend similar programs in other areas of the state. 

Distribution of written materials on these issues83 by bar organizations, law schools and 
law offices also serves to underscore the importance placed by the bar and law office on 
civil conduct. The Association's Commercial and Federal Litigation Section observed in 
a report on incivility in depositions: 

discussion; the Municipal Law Section described ethical concerns in the courtroom; the Trusts and Estates Law 
Section considered evidentiary ethical issues of lawyers who represent fiduciaries; the General Practice Section 
panelists debated ethics in the practice of law; the Labor and Employment Law Section discussed means of 
dealing with a difficult client; and the Council of Judicial Associations and Committee on Judicial 
Administration held a dialogue on handling problem situations in lawyer/judge communications. 

82 22 NYCRR Part 602.3. 

83 For example, the aspirational Standards of Civility issued by the Court System; Guidelines on Civility in 
Litigation, issued by the Association Commercial and Federal Litigation Section and endorsed by the 
Association House of Delegates on January 27, 1995; Report on Uncivil Conduct in Depositions, also produced 
by the Section, published in The NY Litigator (November 1996) at 29-37. 
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When behavior in a deposition crosses the line from zealous advocacy to 
uncivil or unprofessional conduct, no one wins. Costs are unnecessarily 
increased, judicial resources are wasted, the public image of lawyers is 
diminished, and perhaps most importantly, the clients' legitimate interests 
are not advanced. 84 

Whether in depositions or any other point in the legal process, we agree and would add 
that, as a result, public confidence also is eroded. 

The State Committee calls for judicial authority to require civil behavior of attorneys, 
with judges to set an example of professional conduct. We agree that judges' demeanor 
and attitude can affect the degree of civility between the attorneys and in communications 
from the attorneys to the judge and litigants. Setting objective standards for such conduct 
would be problematic and potentially have a chilling effect on zealous advocacy. 
Instead, we would recommend increased training of judges on maintaining control in the 
courtroom. 

Specialization 

The State Committee sees certification of attorneys as specialists as a complement to 
MCLE in fostering attorney competence and recommends exploring development of 
certification plans that included competency examinations. Under the Code of 
Professional Responsibility, lawyers or firms can state that their practice is limited to 
certain areas of law but cannot indicate that they are specialists in those fields, with 
narrow exceptions. 85 

In 1986 and 1979 votes, the Association House of Delegates rejected proposed 
specialization plans. Concerns were voiced in those debates that the establishment of 
certification could give the misimpression that those who maintained a general practice or 
chose not to seek certification were not as competent as those designated as specialists. 
Lack of certification should not mean that the attorney is less trustworthy. In fact, 
specialization may be more of a promotional issue than one of public trust. We, 
therefore, do not recommend specialization as a means of enhancing public confidence. 

Retainer Agreements 

To reduce opportunity for misunderstanding of fee arrangements, the State Committee 
favors a requirement of clear, written retainer agreements. Written retainers are now 

84 Id., NY Litigator at 35. 

85 On June 29, 1996 the Association House of Delegates recommended and on June 30, 1999, the Appellate 
Divisions adopted a change to the Code of Professional Responsibility, DR 2-105, to allow attorneys to 
announce their certification status by other jurisdictions or ABA-approved entities if they include certain 
disclaimer language that certification is not required for practice in New York and does not necessarily indicate 
greater competence than other attorneys experienced in the particular field of law. 
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required in all matrimonial cases. 86 The Association House of Delegates is on record in 
favor of requiring letters of engagement for cases involving fees of $5,000.87 

The Special Committee endorses the proposal for retainer agreements for all legal 
services rendered, regardless of the amount involved, to help ensure that the client 
understands the services and arrangements. Retainer agreements can be particularly 
useful to the understanding of clients inexperienced in engaging attorneys. Such clients 
may have cases of great significance to them but involve only small monetary fees. We, 
therefore, do not recommend inclusion of a fee amount to trigger the retainer 
requirement. To address situations where attorneys provide counsel on a continuing basis 
to the same client, we recommend requiring written retainer agreements when the legal 
work to be accomplished is significantly different than that involved in the prior 
representation. 

When persons consult an attorney but the attorney decides not to represent them, we 
recommend that the attorney send a letter, when possible, confirming that the attorney 
will not be providing legal services. We also suggest that an attorney seek a written 
statement signed by any client who waives a conflict of interest. These steps also would 
serve to avoid misunderstanding or ambiguity that can impact unfavorably on public trust 
and confidence in the legal system. 

Attorney Solicitation 

The State Committee reports that concerns about inflammatory and unprofessional 
advertising by some attorneys was a recurrent theme at the public hearings conducted in 
the development of its Report. 88 The State Committee urges monitoring of questionable 
advertising practices and reporting unethical or misleading conduct to the grievance 
committees. The recommendation does not specifically provide which entity would 
perform this function. 

The Code of Professional Responsibility prohibits communications that are false, 
deceptive or misleading.89 Given the enormity of the task of monitoring advertising, the 
challenge of determining what advertising crosses the line from free speech to prohibited 
communications, and the limited resources in the disciplinary process, we suggest that the 
various grievance committees make periodic spot checks of written, radio and television 
advertising for Code of Professional Responsibility compliance. 

The Association and local bar associations should discuss appropriate and inappropriate 
conduct in advertising, including the applicable Code of Professional Responsibility 

86 
22 NYCRR § 1400.3. 

87 By action January 26, 1996, following the report of the Association Review Committee on the recommendations 
of the Chief Judge's Committee on the Profession and the Courts. 

88 State Committee Report at 35. 

89 DR 2-lOl(A). See the companion EC 2-14 providing examples for attorneys' guidance. 
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provisions, in educational programs and materials on practice management and 
professional responsibility. We further suggest preparation of a brochure for attorneys on 
this subject. 

The State Committee also recommends that disclosure to clients be required if the matters 
are to be referred to other counsel. We are pleased that an amendment to the Code of 
Professional Responsibility, proposed by the Association, prohibits solicitation when the 
attorney intends or expects, but does not disclose, that the legal services necessary to 
handle the matter competently will be performed primarily by an attorney not affiliated as 
a partner, associate or of counsel.90 As this amendment was adopted in 1999, it is too 
soon to assess its impact. 

In addressing attorney solicitation concerns, the State Committee suggests creation of a 
brochure on how to select an attorney, what questions to ask during the initial meeting, 
roles of attorneys, and limitations and responsibilities of attorneys as officers of the court. 
Individuals frequently lack knowledge of their legal rights and responsibilities, the 
appropriate selection of legal counsel or available remedies if they believe they are 
aggrieved. Further, clients seeking legal help are often in an emotional state, making it 
more difficult for them to understand and evaluate their options and choices. Clients and 
potential clients should have the information necessary to make wiser legal choices and 
more intelligent and reasoned decisions. More accurate client expectations would lead, in 
turn, to less dissatisfaction with a particular lawyer and with the legal system. A simply 
written explanatory brochure would help. 

The Association offers various brochures for clients and the general public, some of 
which contain some information that would be useful in this respect.91 We recommend 
compiling an updated brochure with existing material and any other information that 
would enable a potential client to select and make the first consultation with a lawyer. 
This resource should address the two-way nature of communication needed in an 
attorney-client relationship as well as fee computation and also provide information about 
resolving complaints, including the addresses of grievance offices and the Lawyer's Fund. 
This amplified resource would aid in preventing misunderstandings and help clients and 
prospective clients have a better understanding in retaining legal counsel. 

This brochure could be available at the various bar associations, courthouses, and public 
libraries, and possibly be distributed at supermarkets, drug stores, transportation hubs and 
other public locations. We suggest publicity to the general public, civic groups, and the 
profession about the availability of such an educational resource. A number of local bar 
associations conduct adult education sessions, radio programs or other public service 

90 DR 2-103(a)(2)(e). Proposed June 29, 1996 by the Association House of Delegates; approved by the Appellate 
Divisions June 30, 1999. 

91 Such as "You and Your Lawyer," from the Committee on Public Relations and "A Guide to Disciplinary 
Procedures in New York State," produced by the Committee on Professional Discipline. The former includes a 
description of the Statement of Client's Rights posted in law offices as provided under 22 NYCRR Part 1210, 
and the corresponding statement of client responsibilities developed by the Committee on Attorney 
Professionalism and distributed in cooperation with OCA. 



44 

initiatives, and this brochure or the substance of its message on how to select an attorney 
may be a useful topic in their programming. 

b. Ethical Concerns, Constraints Relating to Judges 

The Code of Judicial Conduct stresses the role of the judge m preserving public 
confidence in the legal system: 

Our legal system is based on the principle that an independent, fair and 
competent judiciary will interpret and apply the laws that govern us. The 
role of the judiciary is central to American concepts of justice and the rule 
of law. Intrinsic to all sections of this Code are the precepts that judges, 
individually and collectively, must respect and honor the judicial office as 
a public trust and strive to enhance and maintain confidence in our legal 
system.92 

Judicial Independence 

Broad-based general attacks on the judiciary promote disrespect of judicial independence 
and erode public confidence. The State Committee offers several recommendations to 
maintain judicial independence and educate the public about the ethical constraints on 
judges' ability to speak out. 

The State Committee proposes establishment of district committees composed of judges, 
attorneys and court administrators to defend against such attacks. The Association and 
many local bar associations have either committees in place or other means of response in 
the event of unwarranted criticism of the judiciary and also provide education on the 
importance of judicial independence. The Association, for example, has distributed 
informational materials to the media and lawmakers and issued guidelines to help 
delineate constructive criticism from "judge-bashing. "93 The topic of judicial 
independence was added in a recent updating of its Legal Handbook for New York State 
Journalists. 

While local bar associations may be in the best position to determine whether and how a 
response should be made to a situation in their communities, both the Association and 
local bar associations should continue to be involved in educating the public and the 
media about these issues. We believe that these bar initiatives should be continued and 
urge each association to assess its procedures for commenting on particular situations and 
ensure that its public and media education efforts include this topic. 

We agree with a recommendation of the State Committee for preparation of a handbook 
for judges with rules and guidelines regarding allowable or advisable judicial responses 

92 22 NYCRR § 100. Preamble. 

93 Guidelines issued April 23, 1996. For educational background, the Association Special Committee on Judicial 
Independence also compiled and distributed observations of bench and bar leaders, Independence of the 
Judiciary: The Right of a Free People ( 1996). 
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to the media and public inquiry, and extra-judicial activities. We also suggest more 
detailed discussions of these issues in the judicial education sessions. Additionally, a 
handbook designed for the media may be useful in enhancing awareness of limits placed 
on a judge in responding to reporters' inquiries. This educational resource could help 
eliminate the perception that the judge is "stonewalling" when he or she refuses to engage 
in such discussions. [See section 5 of the this report at 62-64 for additional discussion of 
initiatives to aid in media coverage of the courts.] 

The State Committee recommends education of the public on the limits of judicial 
authority through elementary and secondary school programs and other means. We agree 
that this is an important topic in adult and youth educational initiatives and in background 
for the media. We note the Association's ongoing law-related education work with 
teachers through its Law, Youth & Citizenship Program (L YC) and the involvement of 
many local bar associations in speaking in area schools and addressing community 
groups. All bar associations should be encouraged to engage in such community 
outreach programs. 

We have concerns, however, about another State Committee recommendation that would 
ask judges to explain in court a settlement, decision or procedure, especially in cases that 
are of high public concern and interest. While this recommendation is intended to 
enhance public understanding of the judicial process, a judge should not be required to 
justify or persuade the general public of the validity of his or her decision. To do so could 
leave the impression that the judge is seeking public approval and runs contrary to the 
concept of judicial independence. Further, the public and media should be informed and 
should understand that the appropriate remedy for an unfair or erroneous decision is 
found within the legal system itself, namely appeal to a higher court. 

The State Committee observes that volunteer activities by judges in the community help 
dispel the view that the judiciary is isolated. Such involvement by both bench and bar 
helps break down stereotyping and enables the public to become acquainted with 
members of the bench and bar on a less formal level. While this recommendation is more 
aspirational in nature, volunteer activity should be encouraged among judges. Such a 
suggestion could be made at judicial education programs, along with discussion of the 
relevant Code of Judicial Conduct proscriptions to minimize risk of conflict.94 

The State Committee also calls for heightening judges' awareness that explaining delays 
and being prompt and productive are important in maintaining public trust in the justice 
system. Most judges keep jurors, litigants and others informed of reasons for delays~ 
most attorneys discuss these circumstances with their clients and also explain that, 
although the judge is not on the bench, it does not mean he or she is not working. If lack 
of punctuality and productivity is perceived as an ongoing problem, the issue should be 
addressed in the judicial education programs. Certainly, individual problems in particular 
courtrooms should be handled by court administrators. 

94 Code of Judicial Conduct, supra note 92, at§ 100.4. 
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Mandatory Sentencing 

As an additional measure to build public confidence, the State Committee recommends 
review of mandatory sentencing laws with a view toward maximizing judicial discretion. 
The mandatory drug sentencing laws,95 enacted in 1973, have generated considerable 
debate and varying proposals for reform.96 In general, we believe that the mandatory 
drug sentencing laws have had a deleterious effect on public trust by imposing unduly 
harsh sentences on those with low-level involvement and we recommend that the laws be 
revised. 

While review of specific remedies is beyond the Special Committee's purview, we urge 
continued attention and input from the bench and bar. We note that the Association's 
Criminal Justice Section has previously called for modification of these laws. We 
applaud the Section's ongoing involvement in studying proposals and making 
recommendations concerning the fairness of these provisions, thereby building public 
confidence in the justice system. 

Politics and Judicial Selection 

We concur with the State Committee that the present lotig terms of offices should be 
retained to limit the need for judges' political activities. 

The State Committee also seeks re-examination of Election Law provisions that prohibit 
judicial candidates from knowing who contributed to their campaign. That Report 
cogently observes that, as a judicial candidate may participate in his or her campaign and 
attend campaign functions to some extent,97 judges have only to scan the room of their 
fund-raising events to be aware of contributors to their campaigns. The State Committee 
Report concludes, "Public trust is eroded by such an incongruous procedure."98 We 
recommend repeal of this prohibition, provided that the names and amounts contributed 
are made public. Such information could also assist in determining whether recusal may 
be appropriate. 

95 
Penal Law §§ 70.00; 70.06. 

96 
For example, in its June 2000 report to the Chief Judge, Confronting the Cycle of Addiction & Recidivism, the 
Commission on Drugs and the Courts advised that it could not reach a consensus on the merits of mandatory 
sentencing laws but urged amendment of the current Class A-1 felony provisions to grant interest-of-justice 
jurisdiction to the Appellate Division to reduce sentences in appropriate cases where the 15-year minimum 
would be unduly harsh. 

97 Code of Judicial Conduct, supra note 92, at § 100.5(2): "A judge or non-judge who is a candidate for public 
election to judicial office may participate in his or her own campaign for judicial office as provided in this 
section .... During the window period as defined in § 100.0(Q) of this Part, a judge or non-judge who is a 
candidate for public election to judicial office, except as prohibited by law, may: (i) attend or speak to gatherings 
on his or her own behalf, provided the candidate provided that the candidate does not personally solicit 
contributions .... " 

98 State Committee Report at 38. 
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Another proposal by the State Committee seems an impossible task from a practical 
standpoint - to discourage judicial candidates from seeking endorsement of special 
interest groups that give the impression that the candidate has a position on an issue. 
Guidance for the candidate is given in the Code of Judicial Conduct which proscribes a 
judge or non-judge candidate for judicial office from making "statements that commit or 
appear to commit the candidate with respect to cases, controversies or issues that are 
likely to come before the court .... "99 We also are mindful that political parties may 
exercise the right of free speech by expressing support for certain judicial candidates. 

We recommend that bar associations inform the public and media about unique aspects of 
and considerations in judicial elections as part of their educational initiatives and that 
efforts be made to ensure that judicial candidates are knowledgeable about campaign 
restrictions. The Bar Association of Erie County's Judicial Oversight Committee sends 
letters to judicial candidates, providing information on appropriate campaign conduct; the 
Oversight Committee also reviews and helps resolve complaints of inappropriate 
campaign conduct. We suggest other bar associations consider the educational and/or 
oversight aspects of this initiative. 

The State Committee proposes establishment of guidelines for fair judicial campaign 
practices and creation of a handbook on ethical constraints in judicial campaigns and 
activities upon taking the bench. We believe that these resources would be helpful. 
Along the same lines, we join with the State Committee in encouraging commitments 
from elected and appointed officials, candidates, and their staffs in other branches of 
government not to engage in personal attacks on judges. Such attacks demean the 
judicial process and thereby reduce public confidence in the system. 

Non-Lawyer Judges 

The Special Committee makes an additional recommendation that was not contained in 
the report of the State Committee. Consistent with provisions for other judges and in 
recognition of increasing demands and complexities in the law, we urge a change in the 
law to require town and village justices to be admitted to the bar. This is particularly 
important in criminal matters. 

Population growth of suburban and rural areas has increased demands on town and 
village justice courts. Approximately 2,300 justices sit in these courts of limited 
jurisdiction, which are governed by the Uniform Justice Court Act. In criminal matters, 
the justices can hear misdemeanors and conduct preliminary proceedings in felonies; in 
civil cases, the amount sought to be recovered or property value cannot exceed $3,000; 
for real property cases, justice courts have jurisdiction over summary proceedings for 
recovery of real property and judgment for rent in unlimited amount. 100 Traffic cases and 
minor violations also are handled in these courts. As Herald Price Fahringer has noted, 
although jurisdiction is restricted: 

99 Code of Judicial Conduct, supra note 92, at§ 100.5(d)(ii). 

100 Article 2. 
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What lies below the waterline of their jurisdiction is still important. They 
can be places of harsh reckoning. The right to drive a car can be lost and 
with it, one's livelihood. Moreover, jail sentences are frequently imposed, 
defendants are bound over for grand jury action and people are evicted 
from their homes - to mention only a few of the more calamitous 
consequences that can befall a person charged in these courts. In addition, 
it is often the less fortunate, those with limited resources, who must take 
refuge in the lower tier of our judicial system. 101 

For these reasons and considering that local justice courts handle issues that occur in so 
many people's everyday lives, these courts have been aptly called "the first line of 
defense of our justice system." 102 It is therefore critical that these courts operate in a 
manner that promotes public confidence in the legal process. 

Unlike judges in other courts in the state, admission to the bar is not necessary to serve as 
a town or village justice. 103 Such justices are required to take an initial 35-hour 
educational program, followed by a 12-hour advanced course, and an annual update 
thereafter. 104 Greater education is necessary to perform certain other services. For 
example, the state requires hair removal waxing technicians to complete 75 hours of 
training and pass an examination. 105 

It is unfair for litigants in civil or criminal cases to have matters determined by a person 
who may be unfamiliar with the law and not bound by the Code of Professional 
Responsibility and/or Code of Judicial Conduct. It is ironic that the same matter, 
occurring within a city, would come before a judge who must necessarily be admitted to 
the bar. Judges for the various other courts in New York State Court System are required 
to be admitted to the bar for periods ranging from five to ten years. In the several 
communities where traffic violations are adjudicated administratively, 106 rather than by 
local justices or city court judges, the hearing officers conducting the sessions are 
attorneys. 107 These are the same types of matters, except for their locations, that are 
handled in town and village court. New York is one of only a handful of states that 
continue to allow non-lawyer justices. 108 In modem times, there is no reason that all 

'
0

' "A Tour of Our Front Line Courts." Criminal Justice Journal (Winter 1998) at 128. Book review of Village, 
Town and District Couns in New York, by James E. Morris, Robert G. Bogle, Thomas F. Liotti and Maryrita 
Dibiel (West Publishing, 1998). 

102 Id., quoting Village, Town and District Couns in New York. 

103 New York Constitution, Article 6, § 20(c). 

104 Id. and 22 NYCRR § 17 .2. 

105 Department of State, Legal Memorandum L107. 

106 New York City, Buffalo, Rochester and western Suffolk County. 

101 Repon of the Association Task Force on Administrative Adjudication (July 14, 1988), at 23. 

108 Jennifer Jordan, "A Court of Common Sense," Associated Press, published in the Times Union, Albany NY 
(September 17, 2000). 
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judges cannot and should not be lawyers, and public confidence requires that local 
justices have appropriate training and are held to appropriate, enforceable ethical 
standards. 

5. Public Understanding and Media Portrayal of the Legal System 

The public's understanding of the mission of the justice system and how it affects everyday 
life is essential in achieving trust and confidence of those who utilize the legal process to 
address a J>articular matter and of the public in general. In proposing educational 
initiatives,1 the State Committee observes that "the combination of lack of public 
understanding and inaccurate or incomplete media portrayal impacts not only the perceptions 
about the justice system, but the very way the judicial system operates. Public pressure has 
an effect on legislation involving the courts and judicial discretion and can affect judiciary 
budgets." 110 

109 State Committee Report, Section B(S), Public Understanding and Media Portrayal at 38-43: 
a. Educating Students About the Justice System 

i. Advocate for expanded and practical coverage of the judicial system in school systems beginning at 
grade school level and continuing into secondary schools and college. 

ii. Sponsor contests for students to develop a videotape and/or computer software regarding the judicial 
system that could be used for educational purposes. 

iii. Explore the feasibility of initiating the production and broadcasting of a television program about the 
courts in which teenagers serve as the hosts/moderators. 

b. Public Knowledge and Understanding of the Justice System/Openness of Legal System 
i. Establish and/or expand Speakers' Bureaus of judges and attorneys available to speak to schools, 

churches and civic groups. 
11. Produce with local radio (usually talk radio is the most receptive) a series of 30-second audio spots 

defining legal terms, court procedures, and specific areas of the law which will serve to inform the 
listening public. 

iii. Develop with bar associations public service announcements regarding the role of courts and the 
judiciary. 

iv. Initiate a court open house education day for families. 
v. Develop a series of videotapes and materials on legal topics for use in public libraries and schools. 
vi. Publicize good deeds/contributions to the community by attorneys, judiciary, judicial staff, court 

employees and law schools. 
vii. Establish a "Law Hot Line" or "Ask a Lawyer" newspaper column and/or web site for educational 

purposes. 
c. Media Portrayal of Courts/Criticism of Courts by Public Officials 

i. Disseminate the public information videotapes and educational materials, proposed above, to the 
media for use in training persons who will be covering the courts. 

ii. Designate a person in each district as the public information officer available to the media to answer 
questions beyond normal business hours. 

iii. Develop and disseminate to all judges guidelines regarding allowable/advisable judicial responses to 
the media and public inquiry and on handling criticism. 

d. Public Perception of Lenient Sentencing and Appeals Overturning Convictions 
i. Develop for dissemination to the media, schools and public libraries a videotape which addresses 

procedural safeguards afforded under our Constitution, considerations in sentencing and the appeals 
process. 

110 State Committee Report, at 39. 
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This portion of the report is appropriately the final chapter of the five areas studied, since 
public education and communication are necessary to fully address the issues and implement 
the proposed improvements in each of the preceding chapters. 

We have subdivided this subject into: (a) Public Understanding," including educational ideas 
for both school children and adults; (b) "Local Initiatives," suggesting projects local bar 
associations can undertake; and (c) "Media Portrayal," providing proposals for improving 
accuracy in journalism. 

During our study, we discovered an extraordinary breadth and depth of activities already 
under way in New York State addressing the public trust and confidence concerns raised by 
the Chief Judge. These are projects undertaken quietly, perhaps too quietly, by members of 
the bar who have perceived a problem and a way to correct it. Where appropriate, these 
projects are discussed in conjunction with our own thoughts. Having considered in detail the 
various existing initiatives to improve public understanding and media portrayal of the justice 
system, and having reviewed various ways in which they may be improved, we make the 
recommendations set forth below. 111 

Priorities 

We believe all of our recommendations can be accomplished, that one does not compete with 
another. Having said that however, they are prioritized according to the sequence in which 
they appear. 

a. Public Understanding 
For Students 
✓ Expand and enhance training of teachers in law-related education. 

Replicate the LYC/P.A.T.C.H. Summer Institute training program to reach 300-
400 teachers each year. 
Add a half-day workshop for new teachers to the statewide Conference on Law­
Related Education. 
Expand print resources for teachers and republish undated materials for new 
teachers. 
Create and distribute via the internet a library containing informational resources, 
such as U.S Supreme Court decisions, and teaching strategies for various grade 
levels and including suggested activities. 
Create an interactive internet resource for the direct use of students designed to 
move step-by-step through the decision-making process and mimic the 
interactivity of good law-related methods in the classroom. 
Use the internet and e-mail to arrange lawyer visits to classrooms. 

111 NB: In reviewing the issues, representatives of the Special Committee and the State Committee maintained close 
contact and shared information in developing their recommendations relating to public understanding and media 
portrayal of the justice system. Their mutual identity of interest and substantive conclusions were so apparent 
that, in large part, the substance and language of this section of the report were drafted jointly by the two groups. 



51 

✓ Create a catalog of existing Association and OCA resources for teachers, ascertain 
their current usage, and institute a sustaining promotion program to ensure the widest 
use possible. 

✓ Sponsor a statewide contest for students to develop videotapes and/or computer 
software regarding the judicial system that could be used for educational purposes. 

For the General Public 
✓ Create and nurture alliances with other legal and non-legal organizations that would 

be helpful in assisting the promotion of issues and positions important to the courts 
and legal profession. 

✓ Use "Non-Commercial Sustaining Announcements" on radio and television statewide 
to promote understanding of the legal system. 

✓ Expand Tel-Law, a program of telephone-accessed tape-recorded messages about the 
legal issues, to all counties and recommend that the Association consider providing 
this information by way of the Internet to ensure statewide availability. 

b. Local Initiatives 
✓ Strongly encourage local bar associations to aggressively seek opportumt1es to 

promote the courts and bar, to increase their community involvement across the 
broadest possible spectrum of legal and non-legal activities, and to engage other 
educational, civic, business, professional, labor and religious organizations. 

✓ Encourage bar associations in the state to include programs on lawyer advertising at 
bar meetings that includes the input from advertising professionals on what 
constitutes good and effective advertising. 

c. Media Portrayal 
✓ Distribute background information to newsrooms on legal issues currently in the 

news. 

✓ Increase the availability of the Association's Legal Handbook for New York State 
Journalists to reporters who cover the legal issues. 

✓ Encourage the courts to designate a public information officer in each district who 
would be available to the media at all times. 

✓ Consider establishing a satellite office of the Media Services Department in New 
York City. 

✓ Develop and disseminate to all judges guidelines regarding allowable/advisable 
judicial responses to the media and public inquiry and on handling criticism. 
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A 1998 ABA survey of public attitude 112 found that more than 80 percent of those polled 
identified social studies classes as their main source of knowledge about the legal system. 

In New York, that social studies curriculum includes consistent and repeated instruction 
in civics, law and justice. It is not an accident. The Association and OCA have provided 
more resources to schools than any other legal entities in the nation. It may be safe to say 
that no other profession, trade, business or civic group has made as concentrated or 
effective an effort to involve itself in the general education process anywhere or at any 
time. 

Background on these efforts is useful in considering additional steps. In 1974, the 
Association established L YC as a cooperative initiative with the New York State 
Education Department. 

L YC and the Association Committee on Citizenship Education have directly participated 
with the Education Department in the creation of Social Studies standards and the 
development of the Social Studies core curriculum. These form the basis for all state 
standardized testing, and have wide and deep coverage of the law, the justice system, 
civics, and citizenship from Kindergarten through 12th Grade. 

Additionally, L YC trains New York's social studies teachers and develops and distributes 
the teaching materials and study aids used in the state's schools. In short, for the last 26 
years, Social Studies education in New York State has been, in large measure, the 
product of its lawyers, working with educators across the state. 

L YC is heavily involved in the creation of a new syllabus for the 12th Grade Government 
course, which is the final and required citizenship preparation course. Schools today are 
tightly focused on the new content requirements and in working to raise student 
achievement, because of the combination of new state Regents exams, which all students 
must pass to graduate; exams at the 4th and 8th Grade levels, which students must pass or 
be given remedial help; and the institution of school report cards which publicly compare 
each district to two other similarly situated districts. L YC's efforts have been designed to 
dovetail and support the needs of teachers and students. Additional teacher training, 
resources and student-centered projects that directly support the new realities in the 
schools would be practical and valuable means of advancing law-related education in the 
schools. 

In 1999, a typical year, 400 educators were trained at L YC's three-day statewide 
Conference on Law-Related Education, which featured 42 workshops. One hundred 
teachers received 30 hours of training in an LYC program conducted in cooperation with 
Operation P.A.T.C.H., the law-related education of the Northport-East Northport school 

112 ABA Survey, supra note 53 at 99. 
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districts. At three regional council meetings, 250 teachers were given an additional one 
hour of training, and 220 were trained as coaches for the high school statewide mock trial 
competition. Further, 610 teachers, administrators and lawyers were tutored in issues of 
school law and how to address these matters in their institutions. 

L YC conducts a high school mock trial competition annually in more than 500 schools. 
Local bars participate in the preliminary rounds, providing judges and lawyers to serve as 
coaches and officials. In recent years, an interstate competition also has been conducted 
with Maryland students. Another resource for teachers, L YC provides Association 
member attorneys to lecture in the classroom statewide. At present, this program, 
undertaken with a number of local bar associations, is very active in the 14 most 
populous counties of the state. L YC also provides print and internet resource material to 
teachers and students on an ongoing basis. 113 

Teacher Training - Now, however, a crisis looms - a crisis that also presents an 
opportunity and is the nexus of our principal and priority recommendation. 

At least 40-50 percent of New York's experienced Social Studies teachers will retire 
within the next three to five years. While L YC has provided extensive and 
comprehensive training and shared new resources annually with thousands of these 
teachers for more than two decades, their retirement will result in a much younger staff, 
with far less content knowledge about the law and without the training in the law-related 
methods which are as vital as legal content. Bluntly put, legal content without the 
effective techniques of law-related education, which demand interactive teaching 
strategies and place students in action-based learning opportunities, is unproductive. 

This fundamental point must be given highest priority: If the legal profession and, given 
its extensive experience in youth education, the Association, in particular, do not engage 
the new generation of teachers and provide the training and resources that they need, then 
the quality of law-related instruction will diminish and the knowledge of young citizens 
about the justice system will suffer long-term diminution. Each middle and high school 
Social Studies teacher whom we reach with training and relevant content/methods 
resources has direct contact with 150 students each day, 180 days per year. By way of 
example, our November 1999 mailing of 5,000 copies of our updated United States 
Supreme Court Decisions book, which includes briefs of the 32 required cases for the 11 th 

Grade U.S. History Regents course and exam, will impact the learning of all 150,000 
students who will take that exam next June. That effort - in creating the second edition 
and printing the book - cost less than $5,000. 

While we work within the state curriculum mandates in designing new training efforts 
and resources, we also need to carefully hone our message to ensure that we have a 
lasting impact on student knowledge and attitudes. This is no small point and goes to the 
heart of some of the discouraging findings from the previously cited ABA survey. 114 

Students learn best and deepest through curriculum stages which address the same topics 

113 Further information on existing Association educational programs can be found at www.nysba.org. 

114 ABA Survey, supra note 53. 
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at age appropriate levels in a number of different grades and which fuse the content with 
active learner methods. Research shows that retention levels rise from a low of about 5 
percent with lectures, to about 25 percent with matching visuals, to more than 90 percent 
in active learning situations. The goal is ensuring that a 40-year-old will still know the 
justice system and appreciate its value. 

We believe that three themes are vital to communicate: 1) due process and the 
adversarial system, including the legitimate role of attorneys on both sides of a case; 2) 
judicial independence; and 3) the jury system and the duty of jury service. These points 
can be highlighted through many opportunities provided by state guidelines. 

Therefore, we recommend 

• Replicating the L YC/P.A.T.C.H. Summer Institute training program to reach 300-400 
teachers each year. 

• Adding a half-day workshop for new teachers to the statewide Conference on Law­
Related Education. 

• Expanding print resources for teachers and republishing undated materials for new 
teachers. 

• Creating and distributing via the internet a library containing informational resources, 
such as U.S. Supreme Court decisions, and teaching strategies for various grade 
levels and including suggested activities. In the alternative, schools may be able to 
effectively use existing web sites such as www.lexisone.com, or www.law.cornell.edu, 
to gather state and federal court decisions. The Association may be able to expedite 
such efforts with appropriate links to its own website. 

• Creating an interactive internet resource for the direct use of students designed to 
move step-by-step through the decision-making process and mimic the interactivity of 
good law-related methods in the classroom. 

• Using the internet to arrange lawyer visits to classrooms. Lawyer visits are difficult 
in rural counties, but can be made easier. Using e-mail, teachers could contact the 
appropriate bar association, the bar association contact interested lawyers, and 
lawyers and teachers converse at their individual convenience to make necessary 
arrangements. 

Additional funding sources must be identified and solicited. There is a significant 
difference between budgeted funding, such as LYC has received from the Association, 
and grant funding provided for short duration for a specific project. To address issues of 
public understanding, in a larger and lasting way, long-term sources are necessary. Law­
related education programs that depend on money available for the short term spend 
much of their time chasing funding, and too little actually impacting student learning. 

Attaining and maintaining a satisfactory level of public understanding, trust, and 
confidence is a problem of long standing, not a short-term problem that ever has or ever 
will be successfully addressed with a few grant projects. Having the necessary impact on 
the problem requires the kind of long-term commitment which the Association and the 
profession have shown over the past quarter century. 
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Resource Catalog - The array of resources available to teachers currently is impressive, 
but not widely enough known. This information includes videos, booklets and other 
materials on rights and responsibilities, produced through the Association, other bar 
associations, and law schools. m Consequently, these potentially valuable teaching aids 
are underutilized. We propose that summer interns be employed to work with OCA and 
the Association to create a catalog, and that L YC annually ensure that Social Studies 
teachers statewide have the catalog and are encouraged to use it. 

Video/Software Contest - As part of the continuing program to assist in educating 
students about the legal process, we propose that the Association sponsor a statewide 
contest for students to develop and produce computer software programs and videotape 
presentations relating to the judicial system. 

Any grade or secondary school student in New York State or any group of such students 
working together would be eligible to enter; the winning entry or entries would be 
distributed for educational use in the school system. Entries would be judged on the basis 
of originality and effectiveness. Ideally, there would be a cash prize in each category: 
video and computer software program. The contest would be promoted principally to 
secondary and middle school students. 

115 Among these resources are: 
A videotape series of 26 half-hour interview programs, "It's in Your Court," covering a wide range of 
topics relating to the courts. Produced and hosted by U.S. Customs Court Judge Gregory Carmen, these 
programs have been broadcast on Long Island Public Access television, and have been provided by the 
Association to the central library system. They are available for loan to individual libraries across the state. 
A series of 16 videos produced by NYCLA. 
Videotapes of the oral arguments before the New York State Court of Appeals, made and retained by 
Albany Law School as an educational resources for the public, profession and law students. The 
presentations also have been shown on cable television. 
On-line seminars for high school students conducted by the ABA. This year's topic was "Access Denied, 
R-Rating, V-Chip: Should Youth Access to the Internet and Mass Media Be Restricted?" Approximately 
1,500 students took part in 50 classrooms in 26 states. 
A videotape series on topics in "Disabilities and the Law." Produced by the Association Committee on 
Issues Affecting People With Disabilities in cooperation with the New York State Commission on Quality 
Care for the Mentally Disabled and the New York State Cable Commission, these programs are intended to 
educate persons with disabilities and their families on their rights and responsibilities and to enhance public 
understanding of relevant issues. 
Association public ~ducation booklets on a variety of law-related subjects for general distribution. These 
include "The Courts of New York," explaining how the Court System operates, including the natural 
friction existing between the courts and the media, prepared by the Committee on Justice and the 
Community; the 13-topic "Legal Ease" series, produced by the Committee on Public Relations with 
relevant substantive committees and sections; "Determining the Amount Under the Child Support 
Standards Act" from the Committee on Children and the Law and the New York State Commission on 
Child Support; "17 Benefits for Older New Yorkers" compiled by the Elder Law Section in cooperation 
with the New York City Department of Aging; "Guidelines for Guardians," prepared by the Elder Law 
Section for laypersons; "Senior Citizens Handbook" on law, procedure and other relevant information for 
senior citizens, from the Young Lawyers Section; "Family Court and You," jointly created by the 
Committees on Women in the Law and Children in the Law, with the Women's Bar Association, The Fund 
for Modern Courts and OCA, to explain preparations for appearing in Family Court and related matters. 
An annual essay contest for high school students. Though it may be viewed as old-fashioned technology, 
this project was renewed recently by the Association Committee on Justice and the Community. The 
winner is awarded a cash prize. 
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We believe it would be wise to seek funding for the administration of the contest and for 
the prizes that in no way competes with the fund raising necessary to effect completion of 
the other programs recommended herein. 

For the General Public 

Strategic Alliances - Public understanding relies to a great extent on attitudes conveyed 
by public officials and civic activists of all stripes. From time to time lawyers, the 
judiciary, and/or the legal system as a whole are subject to unfair attacks. In many 
situations these attacks are to support the interests of a particular group. Thus, for 
example, the public tends to blame lawyers for perceived excessive jury awards. Judges 
are castigated when providing what one group regards as too lenient justice or too harsh 
justice. 

The bench and bar would benefit enormously from having allies with whom they could 
take up sympathetic causes. For example, while the need for higher salaries for public 
defenders is obvious, for the profession to promote it appears self-serving in many 
quarters. However, there are other civic advocates who share the bar's view on this issue. 
A cooperative relationship with such other like-minded organizations would aid 
immeasurably in moving the public and Legislature beyond the "self-serving" problem 
and focus their attention where it belongs - on the merits of the issue itself. 

Therefore, a system of "strategic alliances" should be established. A "strategic alliance" 
is a relationship between members of the legal profession and respected professional, 
cultural, charitable, political, and business groups. The desired goal is to fashion 
informal contacts between members of the Association Executive Committee and the 
leadership of these groups. While the contacts must of necessity be informal, the 
reaching out to these groups should be ongoing and organized. In this way, when a 
controversy arises, and it is felt that the other organizations would share our view, the 
bench and bar would be able to solicit their support. 

The Association Committee on Public Relations has prepared an initial list of several 
hundred organizations of all kinds that may be potential allies either generally or with 
respect to specific issues. Such organizations could potentially assist in communicating 
the positions and needs of the legal system to the public, media, constituents and the 
Legislature. Examples of issues that could gain from such alliances include court 
reorganization, assigned counsel compensation, legal services funding and judicial 
independence. 

The benefits in advancing the important issues for which we fight make it appropriate 
that we begin this long-term process of developing strategic alliances. Of course, in 
forming such alliances, neither the Association nor any other organization would be 
committed in advance to the support of any agenda or any specific issue, quid pro quo, 
but we would work cooperatively on those matters we mutually support. 

No.n-Commercial Sustaining Announcements - Only about 15 million people watch the 
nightly national news on television, out of a population of over 275 million. Fewer than 
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10 million read the three weekly news magazines. Ten percent of the New York 
population has never attended high school, and another 15 percent never graduated. The 
net effect is a significant proportion of citizens with very weak knowledge of the law and 
justice system, despite our best efforts to reach them. A third strategy, besides better 
public education and better journalism, will help reach these people. 

While some people do not actively keep up with the news, and while some have lost 
interest in formal education, nearly everyone at some point in a given week spends time 
listening to or viewing entertainment radio and television. Short, attention-getting 
messages are very effective in reaching such people, as most advertisers will attest. Paid 
advertising is very expensive. Public Service Announcements (PSAs), while 
inexpensive, are of limited value as they are generally scheduled during times of day 
when audiences are lowest. 

Non-commercial sustaining announcements (NCSAs), however, offer a relatively 
inexpensive way to gain nearly the same kind of exposure as commercial announcements. 
NCSAs are a hybrid under Federal Communications Rules. For a modest fixed fee, 
payable to a state broadcasters association, a non-profit organization can contract for a set 
number of announcements to be aired on all member radio or television stations in all 
broadcast day parts for a period of several weeks. Stations must treat them as 
commercials and schedule them accordingly. In New York, the state broadcasters 
association guarantees exposure in all parts of the day over a multi-week run. 

The Association has used NCSAs, paying the New York State Broadcasters Association 
$25,000 to arrange for the airing of these announcements in each of three years. 
Production costs averaged $5,000. The first two years, Association NCSAs were aired on 
approximately 200 radio stations and covered topics relating to the elements of the law 
with which ordinary citizens are most likely to come into contact, i.e., buying and selling 
a home, preparing a will, working with a lawyer. In 1999, NCSAs were aired on 39 
television stations, promoting jury service. The value of these announcements, if 
purchased as ordinary commercials, was approximately $750,000. 

In this era of cynical public attitudes, attempting to use NCSAs for puffery would be 
counterproductive. Instead, NCSAs can best be used and to great effect to announce, 
explain and promote these and many other positive elements of the legal system for 
which there is a tangible public benefit, e.g., improvements in jury service. A series of 
NCSAs is available to any particular organization only once or twice a year and we 
recommend that the Association and OCA make use of this vehicle. 

Education Through Television - Court TV has already done some work in the 
production of programs intended to explain the Court System, the legal process, and the 
legal profession. 116 With our urging and involvement, that network, as well as public 

116 Court TV has produced three programs oriented to students - "Your Tum" on Saturday afternoon is formatted 
similarly to "Oprah" or "Phil Donahue" and involves teenagers discussing legaVsocial issues; "Opening the Door 
to Diversity" aired annually in October, and then made available on tape, together with lesson plans, to schools; 
and "Choices and Consequences," a series produced on an ongoing basis which uses hypothetical cases to 
illustrate criminal problems adolescents can encounter, and how law enforcement and the courts handle them. 
Tapes, lesson plans and internet resources are available to schools. Additionally, Court TV has produced a one-
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television and perhaps other broadcast entities could be encouraged to do more. 
Advantages include Court TV's need for programming, an audience pre-disposed to 
accept such material, and inherent promotional opportunities. Existing and future Court 
TV or other network initiatives in this vein should be included in the resource catalog 
recommended above. 

We also look forward to the report and recommendations of the Association's newly 
established Special Committee on Cameras in the Courtroom concerning provision for 
audio-visual coverage of courtroom proceedings in criminal and civil matters. 

Tel-Law Messages • The Association operates an automated "Tel-Law" program that 
last year generated 26,723 calls. Callers hear a menu from which they can select from 48 
pre-recorded messages in English and 46 in Spanish describing various basic legal issues, 
rights and responsibilities. The program, providing one- to two-minute messages, has 
been run in cooperation with the New York City Department of Consumer Affairs, the 
county bar associations in Nassau, Suffolk and Onondaga, and the Help Service of SUNY 
Fredonia. Not all topics are available in all participating counties; some topics are 
localized. The Association prepares the scripts and tapes; the equipment is maintained by 
the local co-sponsoring entity. The expansion of the Tel-Law program to all counties 
should be encouraged, with outreach to seek the participation of additional bar 
associations and other ci vie organizations. In some areas, however, maintenance of a 
Tel-Law service may not be feasible. Therefore, the Association also should consider 
providing this information by way of the Internet to ensure statewide availability. 

b. Local Initiatives 

The more we, as individual lawyers and as an organized, unified bar are perceived in 
friendly, constructive ways, the more we will be seen as a natural and positive part of the 
community. As local bar associations demonstrate they are part of the everyday 
workings of their communities, public understanding will grow. We strongly encourage 
local bar associations to aggressively seek opportunities to promote the courts and bar, to 
increase their community involvement across the broadest possible spectrum of legal and 
non-legal activities, and to engage other educational, civic, business, professional, labor 
and religious organizations. 

This also should be an area of continued involvement of the Association, including 
production of resource materials that can be. used in the community, collaboration on 
programs, and provision of opportunities for bar associations across the state to share 
experiences and project ideas that could be replicated elsewhere. 

There are any number of ways a local bar association can do this and excellent examples 
of local bar initiatives currently in place. We include but a partial list: 

hour documentary, "Transitions: Your Kids in Their Own Words" which is about and featuring teenagers but 
targeted to adults. Videos are available. See www.courttv.com. for further information about this programming. 



59 

• Speakers' Bureaus - The former Association Committee on Courts and the 
Community operated a speakers' bureau for a number of years, but it fell into disuse. 
Perhaps this function would be particularly effective handled by local bar associations 
with direct access to potential audiences. We endorse the proposal of the State 
Committee's Subcommittee on Public Understanding and Media Portrayal to ask the 
Chief Judge and Chief Administrative Judge to write to all the judges and local bars 
in the state on this matter in more or less the following terms: 

We understand that many bar associations maintain speakers' bureaus 
to facilitate providing speakers for civic, church and school groups. 
Judges have been urged to participate in such speakers' bureaus. If 
you do not have such a bureau, we would urge you to create one and to 
publicize the availability of judges and leading lawyers in your 
community to speak about the legal system to groups in the 
community. If you already have such a bureau, we would ask you to 
expand it to solicit the participation of your members and to 
disseminate to various groups the availability of the speaker service. 

We further recommend that the Association increase its publicity about the 
availability of its various public information materials for use by local bar 
associations for speakers' bureaus or other community education projects. Building 
on our proposal to enhance teachers' awareness of Association resources through 
preparation of a catalog, we suggest that the Association compile a subject matter 
listing of materials of interest in the community, for ease in reference and order 
fulfillment. [See proposal in this segment of the report at 54-55 regarding public 
understanding for students.] 

• Court Tours - There are a number of court tours available around the state, and 
initiatives are being undertaken to enhance and standardize them. There is little 
publicity about them, however. We encourage OCA to organize this project. We 
also see opportunities for local bar involvement in the tours and in publicity for these 
events. 

• Town Halls - For the past two years, the Association Committee on Justice and the 
Community has conducted successful town meetings on facets of the criminal justice 
system, the first in New York City and the second in Westchester County. In each 
instance, a panel of experts discussed with the public various aspects of legal and 
court procedure. A 90-minute videotape of this year's town meeting is available from 
the Association's Media Services Department. While this tape should certainly be 
part of the catalog for teachers, local bar associations also could use it as a guide in 
planning their own town meetings or "people's law schools." 

• Community Betterment Projects - Local bar associations ought not limit their 
community outreach activities to law-related projects but also aggressively seek 
opportunities to become involved in community betterment projects of all kinds, from 
litter clean up to cultural programs to youth sports. Professional and social events 
also can be organized and hosted by local bars that foster sharing of experience, 
networking, and opportunities for cross counseling. A number of local bar 
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associations have undertaken such projects, including the Monroe County Bar 
Association's "Tools for Schools" providing basic school equipment for students; the 
Bar Association of Nassau County's "We Care" program which has aided the Family 
Court nursery, provided emergency hotline cards to students, and helped other 
projects; the Albany County Bar Association's volunteer day for Habitat for 
Humanity and its run for domestic violence services; and the Bar Association of Erie 
County's "Lawyers for Learning" with attorneys helping students with schoolwork, 
and sharing stories and activities. 

• Media Outreach • Local bar associations can be very effective at media outreach. 
There already is more so-called "good news" about lawyers published regularly in the 
state's magazines and newspapers than most lawyers realize. Local associations, 
however, are especially well-suited to look for and publicize story opportunities that 
go beyond events surrounding Law Day: e.g., lawyers involved in local government, 
lawyers saving lives, teaching, helping with charitable activities, participating in 
children's programs - anything that shows lawyers as integral parts of their 
communities. We encourage local bars to ensure that this is a part of their media 
communications efforts. Likewise, the Association should continue to seek 
opportunities to provide to the media and include in Association publications 
examples of lawyers' law-related and community volunteerism, to recognize and 
encourage such efforts among members of the profession. 

Moreover, local bar associations are in a unique position to identify and help 
journalists in their communities prevent mistakes and, in so doing, better inform the 
public. One way is to be vigilant for errors and take steps to correct them. The media 
do appreciate it when mistakes are pointed out and suggestions are offered on 
preventing them in the future when it is done in a constructive, non-confrontational 
manner. 

Local associations have an opportunity to better educate local journalists generally 
with short, subject specific seminars. Such seminars would be particularly appealing 
if given by local lawyers with whom local reporters are more likely to come into 
contact. Programs also could be held in collaboration with the Association and/or 
utilize reference material prepared by the Association for the media. 

The Association Committee on Public Relations has considered the idea of a 
multiple-day "Law School for Journalists" on a statewide basis, but has found, 
through polling of reporters and news executives that the idea would be largely 
unwelcome because of the time commitment required and cost. Several law schools, 
however, currently present such sessions for the media. 

Between 1976 and 1986, the Association provided newspapers in the state with 
articles on Court of Appeals opinions. This program was stopped due to lack of 
interest on the part of the papers, in part because Court of Appeals opinions tend to 
come in groups and the papers preferred a regular input. Some local attorneys 
continue to write columns for their local newspapers as a marketing tool. The 
Association has, on occasion, provided articles to local newspapers on timely topics, 
with most success in placement in small dailies, weeklies, and "Penny Savers," as 
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such publications are generally eager for material and thus more willing to accept it 
from unsolicited sources. 

Local bar associations can build upon these projects and experiences themselves and 
in many instances could find success because of their very proximity to local media 
outlets. This concept also has a broadcast application in that local associations can 
offer and provide their officers and members as guests on local radio and television 
talk shows. Hardly a week goes by when there is not a legal topic of interest in the 
news. Whether it is a local, state or national matter, local media are grateful to have 
local input on it. 

• Websites - Lastly, where a local bar association does not now have a website, we 
urge its development. Such sites should include machinery to pennit feedback and 
public inquiry, and its availability should be publicized in a sustaining manner. 

The Association can facilitate such activities by creating a resource guide to outline the 
programs already under way in various local bar associations, and making the guide 
available to all local associations. The Association can further assist by providing the 
resources necessary to such programs where local associations are unable to do so 
themselves. Similarly, where local bar associations have had success with outreach 
programs, they should be encouraged to look for opportunities to share their skills with 
other associations. 

Guidance on Lawyer Advertising 

Bad advertising, no matter who the intended audience nor what the purpose, inevitably 
leaves the public with the wrong impression of the advertiser, leaves the advertiser open 
to accusations of misrepresentation, and damages the public image of the advertiser and 
its colleagues, much to the consternation of the colleagues. As is true in any other type of 
advertising, poor lawyer advertising is simply poor advertising at its most basic level. 

Enlisting the help of advertising professionals could go a long way toward improving it 
across the board. Sharing of standards with the American Association of Advertising 
Agencies (commonly called the "Four A's") and the American Advertising Federation 
would head off many problems before they occur. The professionals in that field can 
assist lawyers in creating advertising that effectively promotes the services of lawyers, 
maintains a positive public demeanor, and educates the public. Likewise, advertising 
professionals are in a position to spot potential problems. Moreover, advertising 
professionals are acutely aware of public sensibilities and can guide lawyers toward a 
correct marketing strategy. Guidance also can be found at the larger media organizations. 
We recommend that the Association and local bar associations consider inviting 
advertising professionals to conduct seminars and to exhibit at meetings. [For further 
recommendations in addressing misrepresentations in advertising, see segment ( 4) of this 
report at 42-43 on legal and judicial ethics.] 
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c. Media Portrayal 

Some recent scholarship argues that the low levels of involvement by young adult 
Americans in the political process stems from a high level of cynicism deriving from 
political scandal and intense partisanship, and exacerbated by negative media attitudes 
and practices and reporting. Young adults are choosing not to vote because of their 
perceptions of how the electoral, legislative, and executive systems operate. Most have 
certainly been taught the fundamentals of civics and citizenship, but they do not exercise 
the right to vote. We should recognize the great difficulty that this portends for 
perceptions of the justice system, which should not be viewed as isolated from the 
repercussions of these cynical perceptions. 

How to dilute intense partisanship and reduce public scandal is outside the scope of our 
assignment. Media attitudes, practices and reporting with respect to the judicial system, 
however, fall well within it. 

Journalists are the products of the same society, education and experience as everyone 
else. As such, they know no more than anyone else about the judicial system, except 
what long experience on a court beat may have taught some of them. Most of the bad 
reporting, or the perceived unfair reporting, is in actuality ignorant reporting - ignorant 
with respect to the letter of law and procedure, and as to its spirit as well. 

The Association's Committee on Public Relations and Media Services Department have 
for years been addressing this issue. For example, the Media Services Department is very 
aggressive in assisting journalists to access information about the judicial system, explain 
that information, and correct inaccuracies. 

Background on Legal Issues in the News 

Similarly, the Committee on Public Relations is in the process of developing a service to 
journalists called "Point of Law" to provide all 750 newsrooms in the state with one-page 
bulletins, explaining in plain English, some facet of a legal matter then in the news. 
These bulletins, which should begin appearing in newsrooms in 2001, will be sent 
between once and five times every week, depending on news flow. Reporters will be 
encouraged to call the Media Services Department for more information on the point 
raised, or to arrange· an interview with a lawyer on that or any other topic. We anticipate 
that this project will aid in promoting coverage of legal issues and serve as a source of 
information. 

Reference Resources 

The Legal Handbook for New York State Journalists, prepared by Professor Jay Wright 
of Syracuse University and the Association Media Services Department, can become the 
foundation piece for educating reporters and editors. Now in its second edition, this 200-
page loose-leaf reference book of laws, procedure, judicial process, and terminology is 
designed for use by journalists covering the courts and law-related issues. Brief 
discussions of relevant differences in the laws of New York's border states are included. 



63 

It can be transported easily for fast on-the-spot research. It has proven very popular, 
with some reporters being known to carry it with them while working. 

One copy of the Handbook has been provided to each daily newspaper, television station 
and principal radio station in the state. It also is in use in some of the state's journalism 
schools and programs. But this is not enough. Ideally, the Handbook should be in the 
hands of every journalist in New York State. However, as some 1,500 copies at $30 a 
copy would be necessary, doing so is cost-prohibitive unless additional funding is sought 
by both the Association and OCA, internally and externally. The Association Media 
Services Department is exploring ways to offer the handbook on the internet at a 
significantly reduced price, and working out licensing arrangements with media 
companies. This resource also could be useful to Social Studies teachers. We encourage 
efforts to increase distribution of this resource. 

Court Public Information Officers 

For a variety of reasons, judges should not be expected in most instances to be 
forthcoming publicly about the activities in their courts. Nevertheless, there should be 
someone who can speak for the court at the local level. 

We believe that ultimately there should be a public relations professional in each court in 
each county of the state, or at the very least in each Supreme Court district. A public 
relations professional has the training to quickly see problems developing in news 
coverage and to move to correct them. A public relations professional has the necessary 
wherewithal to spot opportunities to fill in the holes in public understanding as they 
appear, and to find ways to effectively promote the courts' activities to the public and the 
media. And a public relations professional has the tools to correctly interpret the courts' 
actions to the media and public. 

We are aware of the enormous budget implications of this recommendation. Believing 
whole-heartedly that OCA would benefit exponentially, we nevertheless understand that 
funding for such a program is unlikely for the foreseeable future. Still, there should be 
someone designated in each Supreme Court district as a Public Information Officer 
(PIO), whether as a principal duty or additional duty. The PIO must be very familiar with 
the workings of the courts and the clerks' offices, and the ethical rules by which judges 
and lawyers are bound. The PIO also must know the media operating within the district, 
and appreciate their differences. Ideally, the PIO should be available 24 hours per day, 7 
days per week for media inquiries. 

Where no such individual has been appointed, we urge court officials to make such 
appointments and to ensure that PIOs become active in the National Association of Bar 
Executives Public Relations Section and regularly attend its training sessions. 

In all events, PIOs should avail themselves of all the resources and assistance offered by 
the Association Media Services Department. 
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Association Media Presence in New York City 

The Association Media Services Department is already recognized as among the most 
pro-active in the nation. But it is in Albany. The state and national media capital is New 
York City, and the bar and courts would be better served if it has a presence there. 

The Media Services Department spends a significant percentage of its time working with 
journalists from all over the state. Some of this work entails "pitching" story ideas, and 
some responding to inquiries. Virtually all news organizations in the state are aware of 
its work and use its services. To work most effectively with the media in promoting 
public trust and confidence in the legal system, however, the Department should be 
located amongst the principal media outlets with which it will deal. 

The Association is contemplating the establishment of a secondary general office in New 
York City. Its plans should include space, personnel and resources for a satellite office 
for the Media Services Department. But even should the Association opt not to open a 
general office in New York, we recommend the Association consider establishing a 
satellite Media Services office there in any event. 

Media Guidelines and Training for Judges 

There appears to be several sets of guidelines in circulation suggesting what is permitted 
or recommended with respect to judges' commenting to the media or the public. We 
believe it would be wise to consolidate all of them into one authoritative guide, and 
ensure that each judge has one and understands it. It also should be circulated to all local 
bar associations for their information. [See also, recommendations on communications 
by judges, in segment ( 4) at 44-45 of this report on legal and judicial ethics.] 

Judges are presently afforded media training by OCA. We recommend that OCA review 
this training regularly to see if it is sufficient to meet current needs and prepare judges 
appropriately within the constraints of existing ethical rules. Moreover, this training 
should include practice in actual media contact situations. To this end, the media training 
conducted by the Association for its officers and section chairs may contain elements that 
would have useful application to OCA. While we understand that funding for such a 
project may not be available at this time, the lack of such training reinforces the need for 
court public relations professionals, or at least PIOs, to respond to and work with the 
media to ensure appropriate and accurate coverage and promote public understanding of 
the justice system. 
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SUMMARY OF RECOMMENDATIONS 

Set forth below is a summary of the recommendations contained, and discussed in more detail, in 
the text of this report. Although we believe that all of these recommendations are important and 
worthy of consideration, we have specifically identified some (delineated by check marks) that 
we believe deserve the highest priority because they are of particular importance or timeliness. 

1. Bias and Prejudice and Access to Justice 

a. Bias and prejudice 

✓ 1. Concur with State Committee proposal for greater representation of minorities in the 
courts but would not focus particularly on the judiciary. Instead, urge enhanced 
opportunities and diversity at all levels of employment in the justice system and in all 
elements of the legal profession, including public and private sectors and law schools. 
[pp. 4-5] 
a. To assist in this effort, recommend that the Association compile information on 

the numbers of attorneys and judges of color in various positions in the legal 
profession and in different communities of the state to aid in assessing and 
monitoring efforts to enhance diversity. [p. 5] 

b. Similarly, recommend compiling data on practice areas, career paths and related 
information concerning women in profession. [p. 5] 

✓ 2. Encourage bar associations and law schools to continue to enhance programs and 
resources to help attorneys and law students build career development skills and law 
office procedures that promote diversity in hiring and retention of a workforce that 
reflects diversity. [p. 5] 

✓ 3. Agree with State Committee in encouraging bar associations and law schools to 
provide programs and materials on diversity issues. [pp. 6-7] 
a. Recommend that the Association and other bar associations incorporate diversity 

issues into MCLE, law office management programs and resources. [p. 6] 
b. Suggest the Association and law schools collaborate in presenting a roundtable of 

legal educators and clinicians on diversity awareness issues, with the schools 
sharing experiences and effective initiatives. [pp. 6-7] 

✓ 4. Endorse State Committee's proposal for statewide sensitivity training and education 
programs for judges, law clerks, secretaries, clerks of the court and staff, and security 
personnel and district attorneys, but urge that such training be interactive and 
ongoing. Suggest considering offering MCLE credit for judges and Court System 
attorneys instructing and attending such programs. [pp. 5-6] 

✓ 5. Encourage additional training of court personnel in customer service skills. [p. 6] 
6. Concerning State Committee's recommendation for incentives and disincentives for 

staff on treatment of court users, urge the Court System to emphasize positive 
examples and recognition of staff in promoting proper conduct. [p. 6] 

7. Endorse State Committee recommendation to increase and provide more consistent 
attention to the needs of people with disabilities and people for whom English is not 
the primary language. Urge each court to evaluate efforts to serve persons with 
disabilities and take necessary remedial measures. [p. 7] 



66 

8. Additional issue and recommendaiion not addressed in State Committee report: Seek 
amendment to the statute concerning change of venue, to provide a right of appeal or 
a right to seek leave to appeal to the Court of Appeals. [pp. 7-8] 

b. Access to justice 

1. Funding for civil and criminal legal services 
a. Endorse State Committee recommendations, continue Association initiatives and 

urge collaboration of bar associations, Court System and others to: 
✓ 1. Call for state legislation to increase compensation rates for counsel provided 

in Article 18-B for indigent defendants in criminal matters and in certain 
Family Court proceedings. [pp. 10-13] 

✓ 2. Pursue adequate funding in federal appropriations for civil legal assistance to 
the poor, without undue restrictions to most effectively provide counsel. (pp. 
13-15] 

✓3, Seek establishment of a regularized funding source for civil legal services at 
the state level so that the existence of legal services is not placed in jeopardy 
year to year. (pp. 13-15] 

4. Urge increased funding for public defenders' offices so that resources are 
proportionate to those allotted to prosecutors' offices. [p. 12] 

b. Urge Association to continue to speak out when state budget cuts are made in 
defense services to ensure that defense offices are not disadvantaged. [p. 12] 

✓ c. Recommend that the Association reaffirm its positions for adequate funding of 
civil and criminal legal services, continue discussions with lawmakers, and 
expand its education of the public, and civic and business entities to strengthen 
the number and diversity of voices speaking on behalf of legal counsel for those 
in need. [pp. 14-15] 
1. Reiterate opposition to proposals to increase court or attorney registration fees 

as a source of such funding. [p. 14] 
2. Pro bona service 

a. Give continued attention to the State Committee recommendation to enhance the 
efforts of .bar associations and law schools in soliciting volunteers and 
appropriately matching attorneys to clients. [pp. 15-18] 

b. Encourage ongoing sharing of the best practices by bar associations, law schools 
and other ~ntities regarding volunteer legal services programs. [p. 15] 

c. To prompt the strongest volunteer efforts, maintain flexibility in pro bono 
development to tailor programs to area needs. [pp. 15-16] 

d. Enhance Association publicity of law firms' pro bona initiatives statewide and 
urge additional recognition locally. [pp. 16-17] 

e. Encourage and aid law offices in developing workplace policies that facilitate pro 
bono services. Include this issue in Association law office management programs 
and materials and prepare sample workplace policies. [p. 17] 

f. Recommend that the Association meet with government representatives to 
encourage creation of guidelines to facilitate pro bono service by attorneys in the 
public sector. [p. 17] 

g. Encourage corporate law departments to facilitate pro bono service among their 
legal staffs. [p. 17] 
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h. Ask judges to encourage pro bona service in their presentations at admission 
ceremonies. [p. 17] 

1. Urge the courts, as well as firms, to consider ways to ameliorate scheduling 
difficulties that lawyers may encounter in seeking to perform pro bona service. 
[pp. 17-18] 

3. Prose assistance and alternatives 
a. Urge Association, local bars, legal services programs and others to increase 

emphasis on the following, which we view as more important than making 
available pro se assistants in the courts who are trained to answer procedural 
questions as recommended by the State Committee: 
I. informing people about when and how an attorney can help. [p. 18] 
2. assisting people in obtaining counsel. [pp. 18-19] 
3. developing panels for persons with modest means. [pp. 18-19] 
4. establishing services that provide one source for those seeking help with legal 

problems, including pro bona service for low-income persons and lawyer 
referral or other assistance for those with modest income. [p. 19] 

b. Encourage further development of and publicity among the profession and public 
of group and prepaid legal services. [pp. 19-20] 

4. Family law matters 
a. Concur with State Committee recommendations to increase judges' awareness of 

the inequitable bargaining position that can occur in matrimonial cases and 
encourage temporary awards of attorney fees and maintenance where appropriate. 
[p. 20] 

b. Urge Association to reaffirm and pursue its support of legislation to require the 
court to grant interim counsel fees in appropriate situations and where such is 
denied or deferred, direct that the court provide the reasons in writing. [pp. 20-
21] 

c. Consistent with Association position, seek safeguards in court-annexed ADR in 
matrimonial matters to ensure that the programs are voluntary, the parties are 
individually represented and the neutrals are sufficiently trained. [p. 21] 

d. Urge courts to apply safeguards to avoid inequitable bargaining positions to 
matters that are not strictly matrimonial, e.g., involving persons who have a child 
together but are not married. [p. 21] 

2. Need for a Comprehensible User-Friendly Court System, Addressing Delays in Justice 

a. Need for a comprehensible user-friendly Court System 

I. Endorse recommendations of State Committee to promote a comprehensible user­
friendly Court System: 
✓ a. Restructure present Court System to consist of two branches: one with local or 

limited jurisdiction and one with statewide jurisdiction [p.22]. 
✓b. Endorse State Committee's proposals to develop a brochure for users of the court 

and multilingual videotapes and other written educational material, possibly in a 
collaboration of bench and bar, to explain legal terminology, court etiquette and 
protocol, court procedures and the role of the judge. [pp. 22-23] 
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1. Recommend making these materials court specific, presented in a clear non­
technical manner and made available in a variety of places in addition to 
courthouses. [pp. 21-23] 

2. Urge priority in developing these materials for those courts in which 
individuals, most frequently of limited means, often appear without counsel 
such as the landlord and tenant courts, Small Claims Court and Family Court. 

c. Install better signs in courthouses. (p. 21] 
✓ d. Support State Committee's recommendation to expand provision of Children's 

Centers. [pp. 21-23] 
1. Recommend giving priority to establishment in courts where persons are most 

frequently of limited means and appear without representation. [pp. 22-23] 
e. Create an ombudsman position, possibly through the use of volunteers, to help 

people who have difficulty reading English to understand instructions, complete 
forms and navigate the courthouse. [p. 21] 

f. Endorse recommendation of the State Committee for more trained translators with 
language skills in a greater variety of languages in the courthouses in this state. 
[pp. 21-24] 

g. Provide procedural handbooks and training for all county clerk office personnel 
and court clerks who respond to inquiries from litigants to ensure that consistent 
and appropriate information is given. [pp. 21-24] 

h. Provide in public places (e.g., shopping mall or library) multilingual kiosks for 
obtaining information regarding case status and directions to the courthouse, and 
curbside drop boxes for paying fines or delivering papers, similar to library 
depository boxes. [p. 21] 

1. Support State Committee proposal for handbooks and community resource 
materials to assist court personnel and the judiciary in aiding litigants and the 
public with problems that cannot be fully resolved in the courtroom. Urge 
involvement of bar associations and other groups in the development of these 
materials. [pp. 21-24] 

j. Develop community justice centers, which reflect the culture and norms of the 
community they serve, for handling minor criminal matters. [p. 21] 

k. Favor State Committee proposal for development of forms for a variety of courts 
in which litigants frequently appear without counsel, but stress that this 
recommendation cannot and must not be viewed as a substitute for creating 
permanent and adequate funding for civil legal services. [pp. 21-24] 

2. Access to the database 
✓ a. Support expansion and modification of the OCA website/database, as the State 

Committee recommended, to allow attorneys, judges and the public in general to 
access court schedules and other information on line at no cost. [pp. 24-25] 
1. Further, urge modification of the website/database to make it user-friendly. 

[p. 24] 
2. Applaud OCA's new website service to allow attorneys and the public in the 

same jurisdictions the opportunity to check for case scheduling information 
and limited case history information, but call for expansion to all counties and 
courts in the state and to include information beyond scheduling. [p. 24] 

3. Recommend use of the website/database to promote educational materials 
developed pursuant to recommendations of the State Committee, as well as for 
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the recommended compilation and dissemination of community resource 
information. [pp. 24-25: 

b. Addressing delays in justice 

1. Expedition of discovery 
a. Support State Committee recommendations to enhance discovery practice and 

reduce delay, cost and inconvenience to both parties and witnesses, thus 
enhancing trust and confidence in the legal system: 
1. Regulation of deposition practice and prevention of dilatory practices by 

amendment of CPLR Rules 3113 and 3115. [p. 25] 
2. Simplified procedures for the production, discovery and use of non-party 

business records by amendments to CPLR Sections 2305(b), 3120, 3122 and a 
new 3122-a. [pp. 25-26] 

3. Provision for pre-judgment interest on personal injury awards by amendment 
of CPLR Section 5001 to expedite the settlement of the case and hence reduce 
the costs of litigation to the client. [pp. 25-26] 

4. To balance the preceding, amend Rule 3221 "offer to compromise" measure, 
depriving a claimant of the right to recover costs or interest from the time that 
a settlement offer is made if the offer is not accepted and the claimant fails to 
obtain a more favorable judgment. [p. 26] 

b. Endorse increased use of phone conferencing to monitor status and hear 
arguments of motions. [p. 26] 

c. Achieving prompt settlements 
1. Endorse State Committee recommendation for greater use of voluntary 

mediation and other ADR programs to facilitate such settlements. [p. 26] 
2. Urge judges to involve either themselves or other appropriate court officials in 

settlement questions as soon as a matter is brought before them; increase 
budgets to provide for the designation and, particularly, for the training of 
such officials. [p. 27] 

2. Other issues of delay 
a. Endorse State Committee recommendation to increase the number of judges, 

public defenders, prosecutors and support staff and to fill judicial vacancies and 
create additional judgeships expeditiously. [pp. 27-28] 

b. Commend State Committee for proposing expansion of innovative attempts to 
address a· variety of sociolegal problems that surface in the judicial system but are 
not susceptible to effective and long-term resolution through traditional 
mechanisms. These innovations include the development of specialized courts 
and promotion of development of multi-door court where ADR is one of options 
litigants have through Court System at earliest stages of their disputes. [p. 28] 
1. Urge careful evaluation of these experimental courts and programs over the 

longer term. [p. 28] 
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3. Jury System Experience; Adequate Funding for Court Facilities 

a. Jury system 

l. Per diem for town and village justice court jurors 
✓ a. Endorse State Committee recommendation to require town and village justice 

court jurors to be compensated on the same basis as other jurors. [pp. 29-30] 
1. Support the Court System legislative proposal for state assumption of these 

costs. [p. 30] 
2. Jury notice, information in advance of service, parking, payment 
✓ a. Support State Committee proposals for the following but recommend pilot 

projects to accommodate different local conditions and needs: 
1. Clarify jury summonses by providing more information about the expected 

length of jury service. [pp. 30-31] 
2. Use e-mail or automated telephone systems to obtain information from jurors 

in advance of service. [pp. 30-31] 
3. Consider payment of parking allowances to jurors, especially for those jurors 

who are not paid for their service. [pp. 30-31] 
4. Improve the system for juror payment, both as to frequency and timeliness. 

[pp. 30-31] 
3. Communication with jurors 

a. Endorse State Committee recommendations to: 
1. Require judges and their staffs to report to the Commissioner of Jurors Office 

when trials will not be proceeding on the scheduled date or at the scheduled 
time so jurors are not brought in unnecessarily. [p. 29] 

2. Remind judges to be more courteous and attuned to jurors' lives and needs. 
[p. 29] 

3. Ask judges to give jurors instructions regarding procedures, their role and 
conduct prior to the commencement of trial, allow note taking, give a special 
instruction if there are attorneys or judges on the jury panel, and give jurors a 
copy of the instructions on the law (charge) for reference during deliberations. 
[p. 29] . 

4. Grandjury 
✓ a. Urge inclusion of procedures for grand jurors within the State Committee's 

proposed. improvements for trial jurors concerning the jury notice, information in 
advance of service, parking and payment. [p. 31] 

✓b. Favor development of an orientation program specific to grand jurors. [p. 31] 
✓ c. Seek clarification that the function of grand jury administration properly belongs 

with the court, to eliminate the ad hoc and varying approaches in different 
counties. [pp. 31-32] 

b. Court facilities 

✓ 1. Endorse State Committee proposal for Court System to formulate a budget and 
strategic plan, both short term and long term, to develop resources to assure 
development and maintenance of dignified facilities that promote respect but also 
urge that these initiatives be expanded to include: 
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a. review of grand jury facility conditions and needs. [p. 33] 
b. a survey of conditions in town and village justice courts. [p. 33] 

✓ 2. Favor State Committee proposal for the Court System to carefully monitor the 
cleaning requirements in court rules to provide decent, clean, safe and accessible 
court facilities but also encourage: 
a. local bar associations to review adequacy of court facilities as ongoing project and 

work directly with committees that OCA contemplates establishing in each 
district to monitor cleanliness, maintenance and user friendliness of the court 
facilities. [p. 33] 

b. Association as well as other statewide organizations to play a role in state 
collection of data and concerns regarding court facilities. [pp. 33-34] 

3. Support State Committee recommendation to increase the number of magnetometers 
and the size of courthouse foyers, where possible, so people are not left waiting to 
gain entry to the courthouse. [p. 33] 

4. Urge, as recommended by the State Committee, establishment of areas where 
attorneys and clients can speak privately and separate waiting areas for victims and 
alleged perpetrators, and their respective families. [p. 33] 

5. Endorse State Committee's call to enhance accommodations for court users by 
making available food and beverages either through vending machines or a 
courthouse cafeteria. [p. 33] 

6. Support State Committee proposal for the Court System to seek information through 
questionnaires from court users and court personnel regarding the adequacies and 
deficiencies of court facilities and their ideas for improvement. [p. 33] 

✓7_ Favor State Committee proposal for community projects to "spruce up" the 
courthouse or its grounds as short-term solutions. [p. 34] 
a. As part of this effort, encourage law firms and others to donate furniture. [p. 34] 
b. But press for adequate state funding to properly equip court facilities with 

furnishings and technology. [p. 34] 

4. Legal and Judicial Ethics 

a. Ethical issues regarding attorneys and attorney civility 

1. Publicizing attorney malfeasance 
a. Agree with State Committee recommendation to give continued attention to 

attorney misuse of client funds but urges devoting resources to public education 
and media information on attorney selection, communication and related issues. 
[pp. 35-37] 

b. Suggest that information be provided to the media to clarify that most lawyers are 
honorable and occasions of malfeasance are rare. [pp. 36-37] 

c. Recommend education about attorney selection, attorney-client communication, 
and remedies available to address grievances. [pp. 36-37] 

2. Education on law office management 
a. Regarding State Committee recommendation for programs for law students and 

new admittees on the practical aspects of setting up and running a practice: 
1. Applaud increased initiatives by law schools and bar associations and 

encourage continued instruction in this area, including in law school the use of 
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practitioners to provide students with the opportunity to learn what practical 
issues have been confronted in the law office and how attorneys have handled 
them. [p. 37] 

2. Cite recent revision of the multi-state professional responsibility examination 
to test broader aspects of professional responsibility and not just the 
formalized ethics rules. [p. 37] 

3. Urge development of educational materials for attorneys on client 
communication and rapport. [pp. 37-38] 

3. Substance abuse 
a. Concerning State Committee proposal for more statewide coordination of efforts 

to assist lawyers who may be experiencing personal problems such as substance 
abuse and mental illness: 
1. Recommend wider publicity about existing bar programs and their 

confidential nature so that those in need of such services know that help is 
available. [p. 38] 

2. Suggest including a brochure about lawyer assistance programs in the Court 
System's biennial attorney registration mailing. [p. 38] 

3. Provide information to judges across the state to increase their awareness of 
these confidential services and the opportunity to refer those experiencing 
problems. [p. 38] 

4. Urge each law-related entity to: (a) review its procedures for helping members 
of the bench, bar and students to be informed and obtain appropriate services~ 
(b) if it has not done so, take advantage of bar lawyer assistance programs, 
services and guidance; and (c) take steps to remedy any gaps. [p. 38] 

5. Recommend that bar associations and other MCLE providers assess their 
course offerings to ensure that this topic is included in both the practical skills 
programs for new admittees and the seminars for more experienced attorneys. 
[p. 38] 

4. Disciplinary proceedings 
a. Support State Committee's proposal to open disciplinary proceedings to public 

once a prima facie case has been established, provided that (1) Appellate 
Divisions have uniform provisions for the establishment of a primafacie case and 
public access and (2) that a judge makes such determinations. [p. 39] 

b. Urge Association to reiterate its call for review of procedures in the various 
Judicial Departments to promote consistency in sanctions throughout the state. 
[p. 39] 

5. Professionalism, civility 
a. Regarding State Committee call for · 1aw schools and bar associations to offer 

mentoring programs for new attorneys and classes on professionalism and civility: 
1. Increased involvement by law schools and bar associations is under way. 

[pp. 39-40] 
2. Urge law schools, bar associations and law offices to review their course 

offerings and mentoring programs to ensure that there is adequate 
consideration of these issues. [p. 40] 

b. Recommend that the distinction between incivility and zealous advocacy be 
addressed in law school and bar association MCLE courses; law office and in­
house education; and mentoring through bar associations and law firms. [p. 40] 
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✓ c. Request each Judicial Department to provide a seminar for newly admitted 
attorneys, such as that initiated in the First Department, which would provide 
guidance on such topics as civility, ethics, professionalism and the importance of 
pro bono services. [p. 40] 

d. Encourage distribution of written materials on these issues by bar organizations, 
law schools and law offices which also serves to underscore the importance 
placed by the bar and law office on civil conduct. [p. 40] 

e. Concerning State Committee call for judicial authority to require civil behavior of 
attorneys, with judges to set an example of professional conduct: 
1. Believe setting objective standards for such conduct would be problematic and 

potentially have a chilling effect on zealous advocacy. [p. 41] 
2. Instead, recommend increased training of judges on maintaining control in the 

courtroom. [p. 41] 
6. Specialization 

a. Disagree with State Committee proposal to explore providing certification of 
attorneys as specialists as a means of enhancing public confidence. Lack of 
certification should not mean that the attorney is less trustworthy. In fact, 
specialization may be more of a promotional issue than one of public trust. [p. 
41] 

7. Retainer agreements 
a. Endorse State Committee recommendation to require written retainer agreements, 

regardless of the amount involved, to help ensure that the client understands the 
services and arrangements. To address situations where attorneys provide counsel 
on a continuing basis to the same client, further recommend requiring written 
retainer agreements when the legal work to be accomplished is significantly 
different than that involved in the prior representation. [pp. 41-42] 

b. In addition to State Committee recommendations, suggest that: 
1. Attorneys send a confirming letter, when possible, when the attorney decides 

not to represent the person after a consultation. [p. 42] 
2. Attorneys seek a written statement signed by any client who waives a conflict 

of interest. [p. 42] 
8. Attorney solicitation 

a. Regarding State Committee call for monitoring of questionable advertising 
practices and reporting unethical or misleading conduct to the grievance 
committ~es: 
1. Instead, given the enormity of the task and limited resources, suggest 

grievance committees make periodic spot checks of written, radio and 
television advertising for compliance with the Code of Professional 
Responsibility. [p. 42] 

2. Recommend discussion of advertising issues in Association and local bar 
association educational programs and materials on practice management and 
professional responsibility. [pp. 42-43] 

3. Urge preparation of a brochure for attorneys on this subject. [p. 42] 
b. Concerning State Committee recommendation that disclosure to clients be 

required if the matters are to be referred to other counsel: 
1. Note recent Code of Professional Responsibility amendment prohibiting 

solicitation without such disclosure. [p. 43] 
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c. On State Committee's suggested creation of a brochure on how to select an 
attorney: 
1. Suggest combining information contained in various Association pamphlets to 

include such issues as attorney selection, attorney-client communication, 
means of preventing misunderstandings, and ways of resolving complaints. 
[p. 43] 

2. Suggest inclusion of information on how to select an attorney in public 
education programs. p[p. 43-44] 

b. Ethical concerns, constraints relating to judges 

1. Judicial independence 
a. Rather than pursuing State Committee proposal to establish district committees of 

judges, attorneys and court administrators to defend against attacks on judiciary: 
1. Recommend continued work in this area by bar associations, including media 

and public education. [p. 44] 
2. Urge bar associations to assess procedures for response to unwarranted attacks 

and education on this issue. [p. 44] 
b. Endorse the recommendation of the State Committee for a handbook for judges 

with rules and guidelines regarding allowable or advisable judicial responses to 
the media and public inquiry, and extra-judicial activities. [pp. 44-45] 
1. Suggest more discussion of these issues in judicial education sessions. [p. 45] 
2. Suggest providing a handbook on this subject to the media. [p. 45] 

c. Agree with State Committee that limits of judicial authority are important topics 
in adult and youth educational initiatives and in background for the media. [p. 45] 
1. Note current Association and local bar initiatives. [p. 45] 
2. Encourage bar associations to engage in community education. [p. 45] 

d. Disagree with State Committee recommendation to ask judges to explain in court 
a settlement, decision or procedure, especially in cases that are of high public 
concern and interest. To do so could leave the impression that the judge is ·seeking 
public approval and runs contrary to the concept of judicial independence. [p. 45] 
1. Recommend informing public and media that the appellate process is the 

appropriate remedy for an unfair or erroneous decision. [p. 45] 
e. Concur with State Committee to encourage volunteer activity by judges, as well 

as lawyers. Suggest discussion in judicial education programs, along with 
discussion of the Code of Judicial Conduct provisions. [p. 45] 

f. Regarding State Committee recommendation to heighten judges' awareness that 
explaining delays and being prompt and productive are important in maintaining 
public trust in the justice system: 
1. Believe most judges give such explanations. [p. 45] 
2. If lack of punctuality and productivity is an ongoing problem, recommend 

addressing the issue in the judicial education programs. [p. 45] 
3. Call for handling individual problems in particular courtrooms by court 

administrators. [p. 45] 
2. Mandatory sentencing 

a. Agree with State Committee's call for review of mandatory sentencing laws with 
a view toward maximizing judicial discretion. [p. 46] 
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✓ 1. Review and pursue rev1S1on of mandatory drug sentencing prov1s1ons to 
remedy unduly harsh sentences on those with low-level involvement. [pp. 45-
46] 

3. Politics and judicial selection 
a. Concur with State Committee that the present long terms of offices should be 

retained to limit the need for judges' political activities. [p. 46] 
b. Support State Committee's proposal for re-examination of Election Law 

provisions that prohibit judicial candidates from knowing who contributed to their 
campaign, as such information is already known by seeing those who attend fund­
raising events. [p. 46] 
1. Urge repeal of this prohibition, provided that the names and amounts 

contributed are made public. [p. 46] 
c. Question the feasibility of the State Committee's recommendation to discourage 

judicial candidates from seeking endorsement of special interest groups that give 
the impression that the candidate has a position on an issue. Guidance for the 
candidate is given in the Code of Judicial Conduct. [p. 47] 

✓ d. Encourage establishment of local bar committees, similar to that of the Bar 
Association of Erie County, which provides judicial candidates with information 
on appropriate campaign conduct and monitors such conduct. [p. 47] 

e. Endorse State Committee proposal for establishment of guidelines for fair judicial 
campaign practices and creation of a handbook on ethical constraints in judicial 
campaigns and activities upon taking the bench. [p. 47] 

f. Join with State Committee in encouraging commitments from elected and 
appointed officials, candidates, and their staffs in other branches of government 
not to engage in personal attacks on judges. [p. 47] 

4. Town and village justice courts 
✓ a. Additional issue and recommendation not addressed by State Committee: Seek 

amendment in the law to require town and village justices to be admitted to the 
bar, to be consistent with the eligibility requirement for judges in other courts and 
in recognition of the increased complexity and demands on these local courts. [pp. 
47-49] 

5. Public Understanding and Media Portrayal of the Legal System 

a. Public understandi.ng 

1. For students 
✓ a. Expand and enhance training of teachers in law-related education. [pp. 49-54] 

1. Replicate the L YC/P.A.T.C.H. Summer Institute training program to reach 
300-400 teachers each year. [pp. 52-54] 

2. Add a half-day workshop for new teachers to the statewide Conference on 
Law-Related Education. [pp. 52-54] 

3. Expand print resources for teachers, and republication of undated materials for 
new teachers. [p. 54] 

4. Create and distribute via the internet a library containing informational 
resources, such as U.S. Supreme Court decisions, and teaching strategies for 
various grade levels and including suggested activities. [p. 54] 
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5. Create an interactive internet resource for the direct use of students designed 
to move step-by-step through the decision-making process and mimic the 
interactivity of good law-related methods in the classroom. [p. 54] 

6. Use the internet and e-mail to arrange lawyer visits to classrooms. [p. 54] 
b. Create a catalog of existing Association and OCA resources for teachers, ascertain 

their current usage, and institute a sustaining promotion program to ensure the 
widest use possible. [pp. 54-55] 

c. Sponsor a statewide contest for students to develop videotapes and/or computer 
software regarding the judicial system that could be used for educational 
purposes. [pp. 55-56] 

2. For the general public 
a. Create and nurture alliances with other legal and non-legal organizations that 

would be helpful in assisting the promotion of issues and positions important to 
the courts and legal profession. [p. 56] 

b. Use "Non-Commercial Sustaining Announcements" on radio and television 
statewide to promote understanding of the legal system. [pp. 56-57] 

c. Encourage production of television programs that explain the legal system. [pp. 
57-58] 

d. Expand Tel-Law, a program of telephone-accessed tape-recorded messages about 
legal issues, to all counties and/or availability of this information through the 
Association website. [p. 58] 

b. Local initiatives 

✓ 1. Strongly encourage local bar associations to aggressively seek opportumt1es to 
promote the courts and bar, increase their community involvement across the broadest 
possible spectrum of legal and non-legal activities, and engage other educational, 
civic, business, professional, labor and religious organizations. [pp. 58-61] 

2. Encourage bar associations in the state to conduct programs on lawyer advertising at 
bar meetings that include input from advertising professionals on what constitutes 
good and effective advertising. [p. 61] 

c. Media portrayal 

✓ 1. Distribute background information to newsrooms on legal issues in the news. [p. 62] 
2. Increase distribution of the Association's Legal Handbook for New York State 

Journalists to reporters who cover the legal issues. [pp. 62-63] 
3. Encourage the courts to designate a public information officer in each district who 

would be available to the media at all times. [p. 63] 
4. Consider establishing a satellite office of the Media Services Department in New 

York City. [pp. 63-64] 
5. Develop and disseminate to all judges guidelines regarding allowable/advisable 

judicial responses to the media and public inquiry and on handling criticism and 
consider enhanced media training for judges. [p. 64] 
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CONCLUSION 

"Justice in the life and conduct of the State is possible only as first it resides in the hearts and 
souls of the citizens." This inscription at the entrance to the Department of Justice in 
Washington serves as a reminder for all entering the building that public trust and confidence is 
vital to truly do justice. Indeed, nurturing and preserving this confidence must be an integral 
part of all aspects of the legal process and the work of the bench, bar and lawmakers. It is an 
objective that must be pursued in daily actions, in the short term and on a long-range basis. 

This report, together with the work of the State Committee and the various research projects on 
this subject, serve as an inscription or aid in increasing awareness of the concerns affecting 
public trust and as a prescription to making improvements. We focused, in particular, on issues 
of public confidence relating to bias and prejudice, access to the justice system, the functioning 
of the jury process, the adequacy of court facilities, ensuring that procedures are comprehensible 
and user-friendly, and enhancing public understanding and media portrayal. We applaud the 
many positive steps being taken by bar associations, the courts, law schools, lawyers, judges, 
educators and others to promote the public's trust. These initiatives are blueprints for replication 
in other areas of the state. 

On each topic, we present a series of recommendations of ways to make further improvement, 
including those that need priority attention. The key to making strides in this task of such 
breadth and depth is collaboration coupled with concerted, ongoing effort. The potential for 
progress, through our individual and collective actions, is enormous. 

Respectfully submitted, 
Special Committee on Public Trust and Confidence in the Legal System 

Ellen Lieberman, Chair 
New York City 

Grace Marie Ange Howard A. Glickstein Douglas G. O'Brien 
Buffalo Huntington New York City 

Jack C. Auspitz Gregory X. Hesterberg Susan L. Quinones 
New York City Garden City Albany 

Lawrence R. Bailey Jr. C. Bruce Lawrence Hon. Israel Rubin 
New York City Rochester New York City 

Zachary W. Carter James F. Lee Stephen G. Schwarz 
New York City Binghamton Rochester 

Barbara D. Finkelstein Susan B. Lindenauer Adam J. Wasserman 
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Philip A. Furgang Richard B. Long 
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Public Trust and Confidence In the Legal System Examined 

SUMMARY OF ISSUES ·AND STRATEGIES 

1. Blas and Prejudice (p. e) 

Strategies: 

a. Provide atatewlde sensitivity training and education programs for Judges, law clerks, 
aecntarlea, clerks of the court and staff (Including county clerk office personnel), 
acurlty personnel and district attorneys (p. 7). 

b. Encourage bar aaeoclatlona and law aohoola to aatabllah programs and offer 
cluaes which sensitize attomeya to laaues of diversity (p. 8). 

c. Create lncentlv• and disincentives for staff baaed on their treatment of those who 
UN the court ayatem (p. 9). 

d. lncraaae and provide more conalatent attention to the needs of people with 
dllabllltles and people for whom Engllah la not the primary language (p. 9). 

e. Promote greater representation of mlnorltlaa In the Juatlce system, particularly 
Judges (p. 9). 

f. Provide plain language brochures regarding complaint and grievance procedures 
for court employees and membal'I of the public who feel they have been aubJected 
to dlacrimlnatton (p. 9). 

2. Acceaa to Juatlce (p. 10) 

Strategies: 

a. Recognize that legal Mrvlcea programs have been hlatorlcally underfunded and 
1hat a plan needs to be developed baaed on demographlca and areas of need that 
en1u,_ atable and adequate funding for legal Nrvlcea, both civil and criminal 
(p. 11). 

b. Create a permanent fund for cMI legal aervlcea (p. 11 ). 
c. Increase funding for public defendera'offlaes (p. 11 ). 
d. Increase compensation for uaigned/appolnted counsel under Judiciary Law §S5 

(p. 12). · 
e. Encourage lnoraued probono (tree legal Hrvloe) activities by lawyel'I (p.12). 
f. Help law achools and appropriate agencies devaloptultlon-iltance programs for 

law students similar to programs offered In medical aohoola ·(p. 1 S). 
g. Create prose positions In court facilities to aaalat people In their effort& to represent 

themaalvas (p. 18). 

. 
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h. Make Juc:tg• more aware of the Inequitable bargaining position that can occur In 
matrimonial cases (p. 14). 

3. Judlolal Administration (p. 14) 

a. Usar-Frlandly, Comprehensible Coun System (p. 15) 

Strategies: 

I. Reatructure the praaent court system to consist of two branches: one with local 
or llmlted Jurladlction and one with statewide Jurisdiction (p. 15), 

U. Develop videotapes and usar•frfendly educational materials to explain legal 
tennlnology, court etiquette/protocol, the procedures of each court, and 
raltralnta on Judlolal commentary (p. 18), 

UI. Develop a brochure for U1era of the courts (p. 1 B). 
Iv. Install batter signs In COUrthOU888 (p. 17). 
v. Expand chlldre~ centera In courthouses (p. 17). 
vi. Create an ombudsman position, poaalbly through the use of volunteers, to help 

people who havedlffioulty reading English undntand lnatructlone and complete 
forms and to navigate the courthou1e (p. 17) •. 

vii. Provide more tranalatora In courthoua• (p. 18). 
viii. Provide procedural handbookl and training for all county clerk office personnel 

and oourt clerks who reapond to Inquiries from litigants to ensure that consistent 
and appropriate Information la given (p. 18). 

Ix. Provide In a public place ( e.g., shopping mall or library) multlllngual ldoaka for 
paying fines, obtaining Information regarding cue statue and directions to the 
courthouae, and curbside drop boxes for paying flnas or dallvertng papers, 
almllar to library depository boxes (p. 18) • 

x. To -lat the courts In making appropriate referrals, make available to Judges 
and other court paraonnel Information 1'8gardlng community l'NOUroea (p. 18). 

xi. Develop community Juetlce centera, which 19flect the culture and nonns of the 
community they sarve, for handling minor orlmlnal matters (p. 19). 

b. J~ry System Experience (p. 19) 

Strategies: 

I. Make Jury aummonaea more expllclt aa to the term of aervloe (p. 20). 
II. lnatltuta a per di.,,, for Town and VIiiage Justice Court Jurora (p. 20). 
Ill. Consider payment of parking allowances to Jurors, eapeclally for those Jurors 

who are not paid for their aervloe (p. 21 ). 
Iv. lno19aae the use of technology (p. 21 ). 
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v. Require Judgee and their etaffa to _repor:t to the Commluloner of Jurors Office 
when a trial wlll not be prooaedtrig on the achaduled date or at the aoheduled 
time ao Jurora are not brought In unn•ca-rlly (p. 21 ). 

vi. Remind Judges to be more courteous and attuned to jurora'llves and needs 
(p. 21). 

vii. Aak Judgaa to give Jurora Instructions regarding procedures and their role and 
conduct prior to the commencement of trial, allow note taking, give a apeclal 
Instruction If there are attorneys or Judges on the Jury panel, and give Jurors a 
copy of Instructions on the law _(charge) to refer to during dellberatlona (p. 22). 

viii. Improve the system for payment of Jurora ao they receive their compensation 
more quickly (p. 22). 

c. Delays ln Justice (p. 23) 

Strategies: 

I. Revlae Article 31 of the Clvll Practice Law and Rulta (CPLR) and other 
cllacovery practlcea to reduce delay (p. 28). 

II. Encourage amendment of CPLA §5001 to provide for Interest on peraonal Injury 
11Y41rda to be calculated and a1U1Nd from a fixed date prior to Judgment. I.e., 
date of accrual of the cause of action or date of commencement of the action or 
proceeding (p. 24). 

Ill. Continue efforts to uae computers to track caaea and laaue monthly atatus 
reports to Judges to ensure that matters are handled expedlttously and are 
timely (p. 24). 

Iv. Implement new appn,achea to calendar management pracllcaa (p. 24). 
v. Modemlze court technology for chamber& and admlnlatratfve use (p. 26). 
vi. Make more oonalatent and paralatent efforts by the bench and bar to dllcourage 

frlvoloua lawauftl and delaying tactics that squander valuable Judlolal 1'88ourcea 
as wall aa the finances of the lltlganta (p. 25). 

vii. lncreaae the number of Judgea, publlc defenders, proeeoutora and support staff, 
as well as the number of court facllltlas (p. 28). 

viii. Re-examine the Hparate apeolaltyparta within the Family Court which eendthe 
eame family to different Judges or hearing examiners for different aspects of a 

· · cue (p. 28). 
Ix. Develop adjunct programs to the court ayatem to enable partie8 to laam lkllla 

to reaolve their probleml without the neca•lty of court lntaNantlon or to 
addr818 related probtama, auch aa chemical dependency, 10 that tha cycle of 
crime or abusa can be broken (p. 27). 

x. Encourage Judgea to acknowledge and explain to the partlea, Jurora and counaat 
at the commencement of a matter when reaolutlon of the cue wlll be delayed 
and advlH them of the reaona for the delay (to the extent appropriate), the 
anticipated length of the delay and altematlvea available (p. 28). 
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xJ. Provide parties, especially those who rapreaent themselves, and counsel with 
a written confirmation of the next court·date to ensure timely appearance and to 
eliminate delay caused by late appearance or failure to appear (p. 29). 

xii. Require greater accountablllty by judges for the timely lasuance of decisions 
(p. 29). 

d. Adequate Funding to Aaaure Dignified Court Facllltles that Promote Respect (p. 30) 

Strategies: 

I. Formulate a budget and a strategic plan, both short tenn and long term, to 
develop resources to 888Ure development and maintenance of dignified facllltles 
that promote respect (p. 30). 

II. Carefully monitor the oleantng requirements set forth In the Rules of the Chief 
Judge Section 34.1 and Appendix thereto to provide decent, clean, safe and 
accessible court facllltles (p. 30), 

Ill. lnoreaae the number of magnetometers and the alze of the courthouse foyers 
where poaalbla, so people are not left wattlng to gain entry to the courthouse 
(p, 31). 

Iv. Eatabllah areas where attorneys and clients can speak privately (p. 31). 
v. Eatabllah separate waiting areas for victims and alleged perpetrators and their 

famUlaa (p. 31 ). 
VI. Make available food and beverages either through vending machines or a 

aourlhouae cafeteria (p. 31). 
vii. Seek Information through questionnaires from court users and court personnel 

regarding the adequacies and deflclenclas of court facllHles and their Ideas for 
Improvement (p. 31 ). 

viii. lnlUate community projects to 'ipNae up-U,e courthouse or Its grounds (p. 31 ). 

4. Legal and Judicial Ethics (p, 32) 

L Ethical laauaa Regarding Attomeya and Attomey Clvillty (p. 32) 

~g/es: 

I. Give continuing attention to attorney misuse of client funds (p, 32). 
II. Make the .publtc aware that arrant attomeys and Judges are accountable and 

aubjaat to sanctions by opening to the public dlaclpllnary proceedings once a 
prims fao/e cue has been established (p. SS). 

Ill. Encourage Judges to exercise their authority to control and require civil behavior 
of attomeya (p. 34). 

Iv. Ask law schools and bar 8880clatlona to establish programs and offer classes 
on profeaalonallam and clvlllty (p. 34). 

-iv-



.. 

v. Explore certfflcatlon of attorneys• apeolallate In certaln areas of law upon 
paaalng a competency examination (p. S4). 

vl. Require clear, written retainer agreements to reduce the opportunity for 
misunderstanding of fee arrangements (p. 35). 

b. Attorney Sollcltatlon (p. 36) 

Strategies: 

I. Monitor queatlonable advertlalng practices by attorneys and reportthoae whose 
conduct la unethical or mllleadlng to the attomey grievance commltteea (p, 35). 

11, Require attomeys to dlaclose to clients If their cue will be referred to other 
counsel (p. SS). 

RI. Create a brochure on how to aelect an attomey Including queatlons one should 
uk during the lnltlal Interview (p. 36), 

c. Judlolal Independence and Isolation and Ethical Constraints on Judges'Ablllty to 
Speak Out In Re1ponae to Madia (p. 85) 

Stndegla: 

I. Create standing commltteaa In each dletrlct compoaad of bar, bench and court 
administrators to defend broad-baaed generalized attacks on the Judiciary 
(p, 38). 

II. Produce and dl-mlnate a handbook for judges which can aarva as a 
centralized aource for rulaa and guidelines regarding allowable/advisable 
Judlclal raaponaea to media and public Inquiry ( e.g., Judgea'ablllty to speak out 
on the procedural aapects of a declalon, u dlatlngulahad from the merits or 
1ubatantlve aapecta) and the rules governing extra•Judlclal activities (p. 38) •. 

01. Alie Judges to take time to explain In court a settlement, declalon or prooedure, 
eapeclally for cuea that are of hlgb public conoern and lntereat (p. 38). 

Iv. Ask Judges to be more Involved In community and educational actlvltl11 (p. 38). 
v. Heighten Judlclal awareneaa of the Importance to public confidence In being on 

time for court, explalnlng delays (to the extent appropriate) and working a full 
. day (p. 87). 

vi. Seek review of mandatory sentencing laws with a view toward maximizing 
judlolal dlecratlon (p. 37). · . 

vii. Educate the pubOc regarding the role of Judgea and the llmlts on their power, 
using elementary and NCOndary education programs and other aducat\onal 
efforts (p. 37). 
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d. Influence of Politics on Judicial Selection (p. 37) 

Strategies.· 

I. Retain long tanna of office for Judges to Hmlt the need for pofltlcal activity and 
regulate the polltlcal activities and 8880Clatlons that Judges may pursue (p. 37). 

II. Reexamine Election Law provisions which prohibit Juc:Oclal candidates from 
knowing who contributed to their campaigns (p. 37). 

Ill. Dlacourage Judicial candidates from seeking the endorsement of special Interest 
groups or partlaa that Nquire or give the Impression that the judicial candidate 
haa a position on an lsaue In contravention of Canons 2, 3, 4 and 7 of the Code 
of JudJclal Conduct (p. 38). 

Iv. Eatabliah gutdeUnea for fatr campaign practices for Judicial elections (p. 38). 
v. Seek agreement from appointed offlclala, elected officials and candidates and 

their staffs In other branches of government not to engage In personal attacks 
on Judges (p. 38). 

5. Media Portrayal and Public Understanding (p. 38) 

· a. Educating Students About the Justice System (p, 39) 

Strateglss: 

I. Advocate for expanded and practical coverage of the Judicial ayatam In school 
eyetema beginning at grade achool level and continuing Into secondary schools 
and oollege (p. 39). 

II. .Sponsor contaats for atudenta to develop a videotape and/oroomputeraottware 
regarding the Judlclal ayatem that could be uaed for educational purposes 
(p. 40). 

Ill. Explore the faaalblllty of Initiating the production · and broadcaatlng of a 
televlalon program about the courts In which teenagera serve as the hosta/ 
moderators (p. 40). 

b. Public Knowledge and Understanding of the Justice Syatern./Openne• of Legal 
System (p. 40) 

Strategies: 

I. Establish and/or expand Speakers Bureaus of Judges and attorneys available 
to speak to schools, churches and civic groups (p. 40). 

JI. Produce with local radio (usually talk radio la the most receptive) a aeries of 
SO-second audio spots defining legal tanns, court procedures and specific areas 
of law which will serve to lnfonn the llatenlng public (p. 41 ) • 

. 
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Iii. Develop, with bar aaaoclatlona, public service announcements regarding the 
role of courts and the Judiciary (p. 42). 

Iv. Initiate court open house education day for famllles (p. 42). 
v. Develop a aeries of videotapes and materials on legal topics for use In public 

llbrarlea and achools (p. 42). 
vi. Publicize good deeds/contrlbutlona to the community by attorneys, Judiciary, 

Judicial staff, court employees and law achools (p. 42). 
vii. Establish a law Hot Une•or ~ a Lawyar"newspaper column and/or a web 

site for educational purposes (p. 42). 

c. Media Portrayal of Courta/Critlolsm of Courts by Publlc Offlclals (p. 42) 

Strategies: 

I. Dluemlnate the videotapes and educational materials developed to the media 
for uae In training peraona who wlll be covering the courts (p. 42). 

II. Designate a person -In each district as the public tnfonnatton officer avallable to 
the media to answer questions beyond normal businesa hours (p. 43). 

Ill. Develop and diaaemlnateto all Judges guidelines regarding allowable/ advlaable 
Judicial raaponaes to the media and public Inquiry and on handling orltlclam 
(p. 4S). 

Iv. Sae [4][d][v] at page SB. 

d. Public Perception of Lenient Sentencing and Appeals Overtumlng Convictions 
(p, 43). 

Sttategy: 

I. Develop for dlaaemlnation to the medla, IChools and public libraries a videotape 
which addresses procedural aafaguards afforded under our Constitution, 
oonalderatlona In sentencing and the appeals proceaa (p. 43). 
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I. INTRODUCTION 

A. Natlon■I and State lnltlatlvea on Publlc Trull and Confidence 

Fostering publlctruat and oonfldenca In the Juatlce ayatam la one of the principal goal• 

of the Conference of Chief Juatlcaa, the Conflrenoa of Chief Admlnlatratora and the 

American Bar Alloclatlan, To auura broacl-lcala efforts to Improve public truat and 

confidence, th- groupa are Joining with major court arganlzatlona to conduct a National 

Conference on Bulldlng Public Trull and Confldenoe In the Jultlce Syatem In May 1999 

In Washington, D.C. In the Spring of 1888 eaoh State Chief Jullloe was Invited to aend 

a flve..peraon delegation to the National Conferanoe and was urged to fonn a State 

Committee compoud of diverse repreaentatlvnto ldentlfyl11u11 affecting publlotruat and 

oonfldence In hie or her reepectlve State and to formulate atrateglea to addreea th­

lllues. 

The Committee to Promote Public Tnaat and .Confidence In the Legal Syetam, 

appointed by Chief Judge Judith S. Kaye and Chief Admlnlatratlve Judge Jonathan 

Lippman, hu been charged with thla mlaalon In New York State. With 81 membe11, the 

Commltt• repraunll th• bench and bar, eduoatona, laglllatora, local govemment 

olllclal1, unions, bullnela, civic and vlatlml\1ghtl groupa, and the media. The Committee . 
II oo-crialred by Appellate Dlvl1ton Julltoe WIHlam C. Thompaon and Supreme Court 

Jultloe Evelyn Fl'ID8. 1118 ptau 111I•- announcing the Commlttla and a Ult of the 

Cammlltee membera 11 lncludld In Appendix A. 

The plannlng graqp for the National Conterenoe •Iced each State Committee flrat to 

aompna a llat of publlo trust and aonftd1noe l•u• In the State and than to develop 



atrateglea to address these lsaues. The Commlttea primary goal In preparation for the 

National ConfeNnce was to obtain Input from the public to aaalet in Identifying laauea and 

atratagl•. Thin, drawing upon the propoaala forthcoming from the National Conference, 

the Commlttet will develop a atrateglc plan containing concrete refonna that addreaa both 

ayatamlo and ·educational l11Uaa orltlcal to elevating public trust and confidence Jn 

New Yorle Juatloa ayatam. 

a. State CommlttN Outreach 

Upon embarking on Ila aaalgnad challenge, the Committee developed the foJlowing 

mlaalon ataternant to guide lta Inquiry and deJJberatlone: 

The goal of the Convnlttee la to enhance th~ publlm trust and confidence 

In our legal ayetem. The CommltteM focus la twofold - fll'lt, to aaaure that 

there le a fair and Just ayatem by which people who have contact with the 

legal ayatem are treated with reapect and aqualtty, and second, to bring 

about a greater underatandlng of and reapaot for the legal ayatem. 

The Commttte then focuaed on the methods to atudy public truat and confidence 

••ue• 1n· New York State. Five major laau• were Identified to focLil the Commltte• 

efforta: (1) 9118 and Prejudice; (2) Aoaeaa to Juatlce; (3) Judlolal Admlnlatratlon; (4) Legal 

and Judlclal Ethlaa; and (5) Madia Portrayal and Public Underatandlng. A pamphlet 

de10rtblng the Committee, lta mernberahlp and n,llalon was prepared and distributed to 

Invitees and other lntereated groupa. A copy of the pamphlet Is In Appendix a. The lasuea 
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and etrategl• to addraa them were furtt'Nlr developed through public hearings held In 

New York City and Rochel;ter, which Included one hearing coordinated with the annual 

meeting of the New Vork State Bar Aaaoolatlon. The people Invited to testify at the 

hearings ratlactad dlvarae parapectlvaa, lntaraata and contacts with the legal ayatam and 

Included cltlzana, civic and community groups and rapraaentatlvea of the bench and bar. 

Llltl of thole who tutlfled at the hearlnga are contained In Appendix C. 

The CommlttN alao fonn1d two aubcommlttaaa for more In-depth study of the laauea. 

The aubcommlltell, one on Syatema and lnatltuUonaand one on Education, examined the 

public truat and oonfldtnoe IIIUN from their raepeotlve auboommlttee pesapacllvea and 

work8d In oonjunotlon with the full Committee to achieve the projaated goala. The mambara 

of the euboommlttHI are Hated In Appendix D. 

In addition, the Committee utlllzed l'IIIOUrcea and guidance provided by the National 

Conference organizers and existing pubUaatlona and reports on related topics. The 

Committee allo blnefflted from raporta of two ABA Symposiums entitled Bulwarks of the 

Fl9publ/a: Judlolal lm:Jependflnce and Aooountablllty In the American 'System of Juat/ce 

(12118) and Publ/o Understanding and Petmptlons of the Amerlaan Juetloe Syatem(2/89), 

The raporll were prepared by Jam• C. Moore, Prealdant of the New Vork State Bar 

Aaloclatron · (NVSBA), and a member of the l•del'lhlp team who wilt attend the National 

Conference. Addltlonal lnalght was provided by one of the Committee members who 

attended the Mid-Vear Conference of th• Ndonal Auoclatlon of Court Manag1ra. 

Finally, the Committee reviewed relevantpubllcatlona, Including previous reporta done 

by oornmltteea and talk toruea e1tabllah1d by the Judiciary that Involved 1181.lea almftar or 
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related to the work of this Committee. A blbllography containing the pubJlcatlons moat 

uaaful to this Commttta■ work la Hated In Appendix E • 

. .. 
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IL PUBUC TRUST AND CONPIDINCI IN TH,S LEGAL SYSTEM l!XAMINl!D 

A. Publlc Truat and COnfldenoe Perepeotlv• 

While a deollne of publlc trult and confidence In the legal system may appear to be of 

reoant origin, lthaa a long hlltory. In an addf818 to the American Bar Auoclatlon dellvered 

In Auauet 1908, RolCOI Pound, then Dean of the Law Department of the Unlver11ty of 

Nlbruka, obaarvad that 

dl11atlafliotlon With the administration of Juatlce la u old aa law ••• [A]l long 
ati there have been lawa and lawyers, conaolentlou1 and wall-meaning man 
have belleved that laws were mera arbftrary teohnlcalltlea, and that the 
attempt to regulate the relatlona of mankind In accordance with them 
NIUlted largely In lnJuatlce. But we mull not be deceived by this lnnoououa 
and Inevitable dlloontent with all law Into overlooking or underrating the real 
and aerloua dl■-tllfaotlon wllh courts and laak of raepect for law which 
exlltl In the United States today. 

A l'IOlnt atudy haa noted that the publlci truat and confidence In all govemmental 

lnltltutlona have been the aubject of daollne over the past ao years. 1 Vat, de1plte this 

phenomenon, thera II a hlah level of confidence In the United States Justice ayatem ( Le •• 

oourta, Judges, lawyera and police) with 88 many 88 80% of the people reepondlng to a 

raoent aurvey that, In aplta of b problema, the American Juatlce ayatem la 1110 the beat In 

the world.• Thie eame level of oonfldana• doea not apply to lawyers who are viewed 

tavorabJy by only 14o/o of thole polled.• Whlle one might feel good about the high approval 

._., Jollph a .• Jr., Phip D. --· and David C, king (EDI), Why PIPPII Dor( Tftllt 
QMmmnt. Clmblldgl, MA: Harvard Unlverllty P1911, 1817 • 

.. n,eptlona ol lhl u.a. JUlllal lyltlm. Affllrlaln Bir Atlaclatlon. F~ 1111. M-A-R-0 9 ........ 
•Id. 

+ 
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rating for the Judiciary, It la auggaatad that thla ~Y be raaldual and •hrlnklng rather than 

growing. Thua, there la nae~ to analyze all upacta of the legal ayatem." 

In -•Ing the leauea which -m to be at the heart of the publlci dlaenohantment. 

the Committee has concluded that aome of the dl8Utlafactlon la baaed In raalltyi that la, 

the ayatem la not raapondlng adaquatelyto the publldl needs. Some of the dluatl1factlon, 

however, comae from peraaptlona that are baaed on a laok of understanding and 

knowledge about the legal ayatem. It la Important to kHp In mind that both the reallty and 

the perception must be addruaed 1lnce, aa one paraon who tutlfted at the publlc 

h181'1nga noted, Paroaptlon 11 ntallty through the •Y• of the beholder.• 

The Syatem1and lnatltutlona Subcommittee emphulzed and predominately addreeud 

changaa to theayatem which would Improve public opinion bythoaa who have contact with 

It. The EducaUon Subcommittee fooueed prlmarlly on waya to male~ the public better 

Informed about the legal ayatam and to reduce mlaunderatandlng. 

Thia report preaanta 1tratagl11 for addre•lna each of the five lauea ldantfflad to be 

of public conoem II gleaned from the Committee mambaraltxperlenca and obaervatlons, 

oommant at the three public hearings, and various atudl11 and artlclea. 

a. INueai and Btrateglu 

1·.· Bl■• and Prejudice 

Thia laaue addf81188 the way In which people who have contact wfth the legal 

ayatam are treated. H the worde of the. Pl1dge of Allegiance 1and llberty Md IYallge 

'Canaeml with polloe brutallly and pl'8)Udlolal apploatlon of .. law, • with Nllctlve ltOpl and 
altatlone or tlaktta, we,. ralled In the pubic hlarlnga. H II auggeated that the CommlttH may nNcl to 
expand lta foau8 and bring rapNNltlfttatlvU of varlaua pollOI agenaln Into the dialogue bllaauee the publlo 
,,.._ the pollae U part of 1he .,_m"of ,lultlal. 

+ 
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fqr a11• are to have meaning, than all ~le should fNI that we have a legal system 

that II frae of bias and prejudice and which treats people equally ragardlels of raoe, 

oolor, natlonalorlgln, religion, creed, gender,...,., orientation, age, marital status, 

aoclal atatua, dllabltlty· or llmfted Englleh proficiency. Another upect of equallty, 

economic equally, le acldraued uparately under"°°811 to Juat1ce.,t people feel 

that the ayatem 11 fair, truat and oonfldlnce wlll follow. Two atudlea In thta area have 

bNn conducted In New York State: The New Yodc State Judlolal Comm/as/on on 

Mlno,,,,..(Franklln H. Wllllama OommlNlon), whloh lll&lad ltl Executive Summary, 

Volume I In Aprll 1181, and The New VOit State Tac FotN on ·women In the 

Courie, which lllued Ill report In Mardi 1888. The work of thae two groups 

revealed that there are blaNI and pn1Judlcel In our Judicial ayatem and 

IIIOOfflmendad epeolfto fflNIUl91 to add1'811 thou problems. Many of thaaa 

meuuraa have bean lmpl1rn1ntld, but blu and praJudlol are longatandlng and 

lnaldloua. Continuing vlgltanca and effort II needed to enaure fair and equal 

tnaatm1nt for thou who ha\te contact with the legal ayetem. 

The Committee propoua the followlng atrateglll: 

a. Provide _,,Id• •naltlvlty training and eduoatlon program, for 

. Judi•,·- olerka. NOIRlrtll, ollrlca of the oourt and ataff (lnoludlng 

wanty olerk offlal paraonnel). NOUrlty peraann1I and dlalrlct 

attorMYLAcomponent otthll training lhould add1111 general mcpactatlona 

ol profnllondlm andcourteay of repreaentatlve1 of the court when dealing 

with the publlc. In addition, 8Wllltlvlly training ehould alert people to the 
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epeolal prablema faced by thoae from minority groupa or with dlaabllHlea or 

llmlted Englllh proflolanoy. Thia aenaltlvlty training ahould be part of the 

lnltlal training for all n• court ayetem employees, Including Judges. 

A videotape would er11ure conalatenoy both In content and In the timely 

dlllarnlnatlon of the training and aleo 11rve aa periodic reinforcement. The 

development of thla videotape and any accompanying matariala lhould be 

done In oollaboratlon with bar uaoolatlona and repreuntatlvee of groups 

who are the subject of blaa and prejudice. Tha88 repraaantatlvu lhould be 

from various racial background• and ahould Include women, thou who are 

vl1ually, cognltlvaly or hearing Impaired, the physically dlaabled, those with 

llrnlted Engllah proficiency, and thoae who aarva these populations, auah as 

language andalgn language court lnterpretera. ThlacollaboraUon aervutwo 

purpoaea: It -urea that the video and any materlala that may be developed 

addreaa ·the conceme of thou who experience blae and prejudice and n 

eatabllahea oontaot with community membera that can urve u a bridge. 

toward lncreulng public truat and confidence. 

b. lnoouragebarmoolatlonaand law•hool1tolltlbll1h programaand 

offer ol-1 whloh Nnlltlll attorney• to IIIUN of dlv■r■lty. 

o. Create ln•nUvea and dl1lnaentlvN for ataff bmd on their treatment 

·otthoae who 111•th• aourtaylt■~ Courteoua and proflaalonal treatment 

of all thoaa who uae the oourta ahould be ratnforcad through the 

Implementation of (a) 'Employ• of the Month• postings and award• 

... 
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recognizing outstanding conduct: (b) recognition of courteous and 

profea1lonal conduct on performance ravlewa as a criteria for promotion and 

Job mention; and (c) dllolpllna,y proceedings when there are urloua 

lnaohM In the expected conduct. Awaren•• of th- reinforcement 

programs ahould be part of the training referenced In (a) on page 7 above. 

d. lnoreaae and provide more oonalltlnt attention to th1 nHdl at people 

with dlaablllU• and people tor whom lngllah la not thl primary 

language. Thia lnoludea avallablllty of language and algn language 

lntlrpretera and of other devices (auditory ayaterne orreal tlmetranacrlpllon) 

for h•rlng Impaired people, auditory and large print materials for vleually 

Impaired people and· acceulbDlty for phyaloally challenged people ( e.g., 

parking, the courlhouee, courtroome, remom and cafeteria faclllllH). 

e. Promote greater rep1'818ntatlon of mlnorltl11 In the Juatloe ayetem, 

partloularly Juclgu. 

f. Provide plaln language broohurea regarding oomplalnt and grtevanoe 

proaedurea tor oourt employaa and memberl of the publlc who feel 

tbay have blln aubJeatecl to dlaorlmlnatlon. Brachurea ahould be written 

In clear language and oontaln apeclftc Information about procedure• tor 

aNklng ntdre11. The brochure ehould be avallabla ~ the oourlhouaa with 

1lgne publlclzlng Ila avallabDlty polled In public areu. 

+ 



2. Aoceaa to JuaUce 

A widely held public view la that the legal system Is baaed on wealth With one 

ayatam of Justice for the rich and one for the poor. Another group of citizens has 
. 

uo developed - the working poor whose Income does not qualify them for free 

legal aaalatanca, but who are not able to afford an attomay. The reduction of public 

'funding of legal aarvfcea for the poor at both the national and atata levels hae 

axacarbatad this altuatlon. If everyone la to have aco111 to Juatioa and If the publlc 

II to have confidence that there Ja fair and equal Justice, It la lrnperaUva that there 

be Improved and adequate legal mletance and acoua to Justice for people of low 

lnoame. Aa Supreme Court Juatfce Lewla F. Powell abaarvad: 

Equal Juatlce under law la not merely a caption on the facade of the 
Supreme Court bulldlng. It la perhaps the moat Inspiring Ideal of our 
IOOlaty •••• It la furKlamental that Juatlce ahould be the ume, In 
aubatance and avallablllty, without regard to economic atatus. 

Foaterlng aelf-repreaentatlon le not tt,e anawar to the lack of 1'8praaantatlon for 

the poor and working poor. There nNda to be a reliable funding source to eneure 

that oounael le oompenaated In a fair and reuonable manner and that there are 

aufflolent a~omaye to ~ndle thw cuea. Abaent this, people go unrepresented 

or lack confidence In their attomeya. Legal aervlcea attomeya, pubUc defender, or 

Mllgned counsel are often overwhelmed by the number of ca•• that they must 

handle and/or are Inadequately comp1n1at1d. Thia creat• the lmpreaalon that the 

poor are not receiving the attention their cu•• merit or that coun1el takes the moat 

expedient route, by plea bargaining or Httllng cuaa, bloauae they are not 

-10-
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aufflcl1ntly aompanaated or do not have the time to vlgoroualy pursue them. 

Suggested atrateglaa Include: 

a. Reoognl• that legal urvlo• program• have been hl■torlcally 

underfunded and that • plan nNC11 to b8 developed baaed on 

demographl• and ■reaa of nlld that en1uree etabl1 and adequate 

funding for 1191I •rvlCH. both olvll and orlmlnal. 

.. 

b. Cieate■perm1nentfundforolvll lea■laervloea. The Commltteeandoraea 

lie proposal ut forth In the Report to the Chief Judge tor Funding Legal 

Servloee for the Poor (May 1888) tor the creation of an Acee• to Juatloe 

Fund under the control of Iha IOLA (lntareat on Lawyera Account) Board of 

Trullaa1.• Thia fund 1hould be available for clvll lltlganta and In addition to 

the funding tor orlmlnal defen11. The Aooe11 to Jultlce Fund would be 

funded through a dedicated revenue atraam from the etata abandoned 

property tund (Ntlmated $40 mllUon). ff thla source does not prove 

adequate, the general fund 1hould provide the balance, at lellt to the extent 

of 1urplu-In the Court Faallltleil Incentive Aki Fund, that would olhewwlae 

be tranaferred to the General Fund. Aa a lalt rHort, addltlonal revenues 

could be dlrlvld from dllcrete lnCIUIN In certain law-related feaa. 

o. IIIONall funding tor public dlflndere'offloea. 111111 ofllola handle not 

only criminal, but alao Family Court and Surrogat• Court matte1'1 (County 

'Thi Judlolary hu IUbmlltld a blll to thl Laglllltln to lltlblllh the Aaa1N 1D Jultlae Fund (OCA 
.... 124). 

•11-
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Law I§ 18-A and B). Attomeya In many public defendera'offlcaa carry an 

exoaaslva caseload which can compromise the quality of legal service that 

la rendered. Sufficient funda for lnveatlgators atao are needed. Funding 

lhould be more proportionate to that given to Dlatrlct Attomeya'offlcea. 

d. lnorea11compenuUonfor811lgned/appolnt1d counael under Judiciary 

Law I as. The preaentfae atructura of $25 per hourforout-of-aourt time and 

'40 par hour for In-court time was laat amended In 1885. Thia 18 wholly 

Inadequate. Aa a raault, capable, experlenoed attomeya are declining to 

•rv• u appointed or-lgned counaal because they cannot afford to work 

at theae rataa and meat overhead expenaas. 

e. lnoouragelncrea1ed probono (free legal arvlae)1atlvlt111 bylawyera. 

A atatewlde pro bono survey conducted by the Unified Coun System 

ravealed that free legal work provided by New York State lawyera to poor 

people averaged 42 hours per lawyer In 1887. Thia la a collectlve effort by 

New York State lawyera of more than two mllllon ~ours of free legal .service . 

to Indigents each y•r. Faw, If any other, profeaalona can match this effort 

of urvloe to the poor. Donation of free legal aervlcaa ahould be encouraged 

to continua and lnc1'8881. The administrative rnechanlam for aollcltlng 

participation by a broader array of attomeya and for matching the need to 

the provider could be eatablllhad through organized afforla of bar 

auoolatlona and law achoola. While free legal aulatanoa playa a valuable 

role In providing rep1'811ntatlon to thoae with unmet legal naeda, It ehould 

•11-
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not be the primary source of .. pre11ntatlon for the poor or dHmed to be a 

reliable method of providing acceaa to Justice. There nHda to be a legal 

•rvlcea fund a mentioned In 2(b) at page 11 above. The uu of pro bono 

legal •rvloe• ehoutd be reeerved to fill the gap of repreeentatlon for those 

of moderate Income who are unable to afford legal oounael, either by a 

reduced fee or no fee arrangements. 

f. Help law aohool1 and appropriate agenolu develop tuition aulatance 

program• ·tor law aohool atudenta almllar to program, offered In 

1118dl•I eohoola. Theae programs would forgive law aohool tuition debt In 

retum tor the student, Lipan graduation, aervlng for a d•lanated period as 

aounael- In an offloe that repreaenta people of low Income. 

g. Create pro • pultlon1 In court taollltlu to a11lat people In their 

etforta to repreNnt the•elvea. A delicate situation la oN8ted If pro • 

poaltlona are funded from the Judiciary budget. Court ayatem employl11 

muat not be 1een a -lltlng one party to an action or proceeding over the 

other party(I•) If the courts ara to be viewed u fair and Impartial. In order 

to avoid law of unauthorized practice of law, the lndMduall 11rvlng aa 

pro •-lllan.taehould be epaclallytralned to anawarprooedural queltlona 

only and not to give legal advice. To enaure truly equal accasa to Juatlce, 

rallabla funding needa to be eetabllehad <- [Qa], [b], [o] and [d) above at 

pagn 11 and 12 ), The creation of pro• poaltlone should not be viewed u 

a preferred or reliable method of providing equal acoe• to Juetloe. 

•11-



h, . MIike Juda•• more aware of the Inequitable bargaining po•ltlon• that 

oan aoour In matrlmonlal ca••· Temporary awards of attomaya fees and 

1pouaal support (maintenance), when appropriate, should be encouraged 10 

aaonomlc pra•ure la not exerted to Influence negotiations.• Sensitivity to the 

naada of a ahlld for Involvement of both parents In hla/har llfa alao should 

be heightened. 

a. Judlolal Admlnl1tratlon 

Thll taue covens four nu of conaem: (a) U•r-frlendly, comprahlnalble court 

ayatem; (b) Jury ayatam experience; (c) Delaya In Justice: and (d) Adequate funding 

to anaure dignified court facllltlea that promote respect. 

Survey data haa ravaalad that exposure to the Juatlce ayatem tends to Improve 

188pect for It; yet at the aame time, there Is a perception that the Juatlce eyatem la 

too ooatly and alow.' Th• aurvey raapondenta also Indicated a very high regard for 

Jurlaa and a ballet that they are the beat way of getting to the truth of a matter.• 

Thua, the operation of the court ayatem, Its procedures and lt8 facllltles are 

Important components In obtaining and maintaining the publlci trust, and 

confldance. SUggaatecl atrat1gl11 are aat forth below under each of the four aub­

lliu•. 

9rhe Judk,lary hU 1ubmltted a bD1 to the Legt■la1ura to nata a rlbunable praurnptlon that an 
lntarlm award of aounul teu In matrlmonlal au11 l1 warranted (OOA ftH1). 

'M-A-R-C ReNarah for ABA. ,up,a. 

•1t1. 
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L U..•Frllndly, Compr1hln1lbl~ Court ly1t1m • lbe court atruature and 

nomenclature ahould be undaratandabla to prof-lonala and the public. 

PNdlotablllty and oonalatenoy In prooecluru and application of the law promote 

lruat. Th• facllltlea alao must be -11y aaceaalble to the public and 

aooornmoclate their nelda. Thel'I le an Important dlatinctlon between being 

ouatomer trilndly and treating ptople fairly and with dignity and respect: aome 

dlatance II needed In order to maintain authority. Whlle the courta ahould not 

... 

. 
become too friendly, It la lmportantthatthoee wHhln the ayatem treat u•ra of the 

ayatem with dlanlty and •pect. The following recommendations are made: 

L Ratruoturethe preunt oourt ayatem to oonallt of two branohe1: 

one with laoal or llmlted Jurladlotlon and one with etatewlde 

Jurladlotlon.• Within the general Jurladlotlon, branch dlvlalona ehould 

be developed that are devoted to 1peofallzed areas of law, but with tree 

tranlferablllty of Judgee and oourt aupport atatt when expedient or 

aoonomloal to addre• the area(a) of greatest need. The moat atrlklng 

need tor uniformity II In the Family and Supreme Courta In which the 

proaedural anomallea of having two courll which oan hear the eame 

type of cue _II aonfuelng to counul and partl• and wutea time and 

IIIIOUl'08I, 

9Thl)UdlallryptapDIICI aoanllltUIIOnllamendmlnttollltl'UCIUreltll W 1111laourte lnt0a two­
tllrld eyatem and to acid a Fifth Judlclll Department, 
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II, Develop vld1ot1pea and uNr-frlandly educatlonal matarlal1 to 

uplaln leglltlrmlnology, oourtetlquetta/protocol, the prooldurea 

of uoh oourt, and raltralnta on Judlclal oommenta,v. Theae 

materials should be multlllngual and In large print. Al a corollary to this, 

fonna aleo should be developed for aeveral oourta or coun procedures, 

e.g., landlord and tenant matters. Membara of the community to be 

urvad by the videotape and materlala should be Included In their 

daVeloprnent. Thia would aatabllah a bridge to the community and give 

bitter uaurance that the material la underatandabla to tho1a who wlll 

be using IL The aarvtoaa of Iha bar aaaoolatlona and law achools also 

should be anllltad In davaloplng these matarlala. This lnfonnatlon 

lhould be poatad on the Internet and made available at kloaka and In 

aourt olerk8' offlou and Juror waiting areas. The videotapes and 

education mallrllla allo should be dluemlnated to public libraries and 

to IOhoola.· 

DL Develop a broahure for uaere of the oourta. Thia brochure should 

Include auch lnfonnatlon u directions to the courthouae (by automobile 

or publlo tranaportatlon), location and coat of parking (with handicap 

parking faollHlea hlghHghted), an Interior map of the public areu of the 

oourthou• lnoludlng the loaatlon of reatroome, emoklng areas, food 

and beverage faoflltlae (with the location of faclllllea for the phyalcally 

challenged hlghllghtad), lnfonnatlon about magnetomatera and 
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Nll'Ch11 upon entry to th• ~rthouu, Inappropriate courtroom attire. 

courtroom etiquette. contact Information for th011 needing an 

Interpreter or other 1peolal -lltance, and lnfonnatlon of apeclal 

Interest to Jurora. Thia Information allo ahould be made available on 

audiotape for the visually and oognltlvely Impaired aa well u In large 

type and In uveral languagea. Thau material• ahould be reviewed 

and updated annually. The brochure should be malled to proapeotlve 

Jurora and made available to attorneys to distribute to allenta and 

wllne••·· 
Iv. 11111111 batter 1lgn1 In oourthouua. Signs should Identify the location 

of various parta, courtrooms, raatroom facllntea, cafeteria, clerks' 

offtoea, and other areaa commonly used by the publlc. Also, an 

lnfonnatlon officer should ba atatlonad at'the main entrance or kiosks 

lhoUld be available to give lnfonnatlon to people u they enter the 

building. 

v. lxpand ohlldrem oenter• In oourthou-. Chlldrert centera have 

been a vary positive development for thou who cannot find or afford 

childcare In order to appear In court. Expansion of theae faallltl•• to 

more courthouaea and conalderatlon of miking them available to Jurors 

II encouraged. 

vL Crute an ombudeman poaltlon, poulbly through th• uu of 

volunteara, to help people who have dlflloulty reading Engll•h 
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uncteratand lnatructlana and oampllta form• and ta navigate the 

oourthouu. 

vii, Provide mo• trlnallltora In oourthou••· 

vii. Provide prooedural h■ndbookll and training for all county clerk 

oflloe peraonnel and oourt alerka who reapond to lnqulrlu from 

llllganll to enaure that oan■latant and appropriate Information 11 

given. A corollary to this la that all olerka'offlcaa where the public has 

aoceae ahould have a algn poated promlnantly that legal advice cannot 

be given. 

Ix. Provide In a publlc plaoe (&f,, 1hoppln9 mall or llbrary) 

multlllngual ldoalca for paying In••• obtaining Information 

regarding Oll8 ltatua and direction• to the oourlhou1e, and 

ourbllde drop box• for paying flnu or dellverlng papara, almllar 

to llbrary depoaltory bona. Thia allmlnatee people having to park 

and come Into the oourlhouaa.forth- tranaactlona and lncreuea the 

oonvenlence to the publlo and others. Conelder locating Automated 

Teller Machines (AM) In courthouses near the courts that mau 

fin•• ao people can ••lly obtain money to pay fines. Elactronlc or 

faxed flllng of papera lhould be Implemented where appropriate u a 

further way to eue ac,oe• to the courts. 

x. To ••lat the oourta In making appropriate reterrala, make 

avallable to Judi• and other court paraonnel lntormaUon 

•18■ 
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Nllrdlng oommunlty ~.,,_._ Th• compllatlon of thla Information 

should be In collaboration with bar -oclatlona, various agencies and 

oommuntty groups. 

xi. Develop ootnmunlty Ju1t101 ~ntlra, which ref11ot the oultura and 

nonne of the community they •rve, for handling minor orlmlnal 

mattera. These are problem•aoMng courts that recognize the toll that 

low-level crime haa on a community. Problems outside the reach of 

tradltlonal court toola, euch u horneleuneaa, drug abu11 and mental 

health luuea, can be addreued In thla setting. With community Input, 

unotlona that pay baok the community aan be eetabH1hed, auch aa 

community 11rvlce. These courts are a partnership with the community 

organlzatlona and other aganclaa located In the community 10 that 

Jullloe II Immediate. The purpose la to provide a IWlft raaponaa to 

minor mattera In the hope that, by addl'Hllng a eltuatlon In a timely and 

meaningful way, future criminal activity wlll be deterred, Anolllary · 

blnefltl are that theaa oourta hllp make the community fell a part of 

and lnvHlad In the legal ayatem. 

b. Jury Syatlm Experience • 8ummonlng Jurors to the courthouaa 11 an 

. Integral part of the Justloe ayatem, and the moat common way tor moat 

citizens to have contact with the Judicial eyatem. It II lmperatlve that this 

experience be poaltlv• ff publlc tNlt and confidence la to exlat. Thia waa 

raaognlzldln TheJu,yPro}eot(AaporttotheChlefJudge, March 31, 1884), 

•11-



which made recommendationa on 20 standards affecting Jury aervlce. 

Further study~ undertaken by the Committee of Lawyers to Enhance the 

Jury Proaess, which was asked to examine the procedural and ethical laauea 

oocaaloned by the repeal of the bU automatic exemption from Jury service 

and to recommend lmprovemanta In the Jury process. The Committee luued 

ltl report to the Chief Judge and Chief Administrative Judge In January 1899 

and made ten recommandatlona which addreaaed the petlt ortrlal Jury aspect 

of the Jury system. Currently, a taak force la studying the grand Jury ayatem. 

Ila report and racommendatlona are being rel881ad this month. The ohangaa 

that have bHn mada In the Jury eyatam aa a result of theae reports are 

. laudable. In addition to the continued Implementation of the excellent 

auggeaUona made by theae proJecta, aome addltlonal adjuetmanta and 

acoommodatlona are needed: 

I, Maka Jury aummon■• more expllolt a to.the term of urvloe. The 

'bne day or one trtarnotatlon lead& to a talee belief by many Jurora that 

they only wlll be aarvlng for one day. Aa a reault, Jurora often do not 

make advance arrangernente for longer periods of •rvlce, Jurora 

ahould be provided with a brochure that provides more lnfonnatlon 

about the courthouae and Jury 11Nlce (111 [3][a][UQ at page 18) prior 

to their first day of MNloe. 

· IL lnatltute a per dMIII tor Town and VIiiage Ju1t101 Court Jurora. 

lnaraaalngly, Justice courts are conducting trlala during the day causing 



julora to mlla work. Thia •~•tlon lhould be brought to the attention of 

town and vlllage govammenta with a requaatfor allocation of budgetary 

l'NOUrcea. to provide for payment of Town and VIiiage Juatloe Court 

Jurol9. 

DL Con1ldlr payment of parking _allowancea to Jurora, e1peol1lly tor 

thoN Jurora who are not paid tor their •rvloe. 

Iv. IIIDrHII the u11 of teohnalagy, For example, Juror quallfloatlon 

queatlonnalrea could be anawerad by e-mail or an automated 

ttlephone eyatem. 

v. Require Judg• and their ataffa to report ta the Comml1eloner of 

Jurona Oftloewhen • trlal wlll not be prooeecllng on th• 1oheduled 

elate or at Ille 1ahedul1d time 10 Jurora are not brought In 

lllll'IIONlll'lly. Failure to do thll waatea potential Jurorallme, creates 

Ill wlll and may raault In an Individual being deemed to have urved and 

Nffloved from Jury rolle forfouryeara unnaceuarlly. There ill10 should 

be bitter communication bltweln chambera and th)I Jury offlca II to 

1hl time Jurora are nllded. n II dln1pactful to raqulra Jurors to arrive 

In the momlng when It la known that their urvloll wll not be needed 

untll the aftemoon. 

vi. Remind Juda•• to be men oourteou■ and attuned to Jurora'llv• 

and n•da. Judge• ahould aak If accommodaUon 18 needed for hlallh 

problems (e.g., dlat,etH, pregnancy, clauatrophobla) and let Jurora 



.. 

know In advance Iha anticipated aahedule while on trlal and If they wlll 

be required to stay beyond five a61ock so appropriate plans can be 

made. 

vii. A■k Judge• to give Jurora lnatruotlona r•aardlng prooedurea and 

their role and aonduot prior to the oommenoement of trlal, allow 

note taking, give a 1peol1I lnatruotlon If there are anorneya or 

Judge■ on th• Jury panel, and give Juror■ a oopy of the ln■truotton• 

on the law (charge) to refer to during dellberaUona. Note taking by 

Jurors also should be allowed epeclally In complex or long cues. To 

promote attention to the tlltlmony by all Jurors, nondealgnatad Jurors 

lhould be ueed with the extra Jurors removed at the conclualon of the 

Oll8 Just prior to dlllberatlon. '° Jurors also should be allowed to select 

the foreperaon rather than random appointment by the court of the first 

Juror who la ewom In, 

viii. Improve the 1r1tem for payment of Juror■ ao ther receive their . 

oompan■atlan more qulolclr. Suggeatlona are to lnatall ATMI In the 

aourthouae which give a Juror hla or her Jury compeneatlon upon entry 

of a apeclally dealgnated code orto provide Jurors with vouchera upon 

completion of Nrvloe which can be taken to the county treaaurer or 

director of finance to NOllve ouh. 

'°1111 Judiciary hu aubmltted a blll to the Leglllature to ellmlnate the dlltlnotlon between trial and 
aHarnate Jurnra In orlmlnal OUM (OCA NM4). 
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o. Delay• In Juatloe • Attention oudl to be paid both to the expense and the 

dalay In the dlllvary of Juatlce. Th1 two are Intertwined u often delay 

lncreuea the expense of lltlgatlon. There are baalcally three atagaa In the 

lltlgatlon praaua where delay can occur: (1) dllcovary process and 

preparation for trlal, (2) being reached tar trial once a aue la placed on a 

trial oalend•, and (8) the Judgll rendering of a decision. While significant 

aalnl have bean made In reducing oa11 baokloga and enaurlng timely 

deolllona by Judges through the UN of oomputer tracking and monitoring of 

the length of time a cue la In the aourt ayatem (atandardl ·and goals) and 

. the number of days from flnal aubmlulon of a matter until daolalon, more 

work needs to be done to further Nduce delay. More accountablllty, 

efllolanoy, and effective oaae management II needed,. but not to the point 

that we are obauaed with praoeaa and the 1ubltance gets loat. It ta 

paramount that declelona be reaaoned and mattera handled appropriately • 

Cookie cuttel"juatlce la not the anawer and would .•rv• only to contklue or 

exaoerbate lack of publlc reapeot for the Judlcl~I ayatem. Suggeated 

etrategle• are: 

L Revlae Artlole 11 ot the Clvll Practice Llw and RUIN (CPLR) and 

olhlr dlaooverr praotloea to reduoe delay. Varloua Tuk Forcea to 

Reduce Litigation Coat and Delay ware oonvenad throughout the State 

In 1888 and 1897. The recommendations from Ihle effort should be 

-■mined and lmplem1nt1d. Canllderatlon also should be given to the 

... 



work of the ABA Section of Litigation Rapon on Clvll Dlacovary . 
Standards presently underway and the recommendations which come 

from that review. 

H, Enoourage amendment of CPLR 11001 to provide tor lntere1t on 

peraonal lnJur, 1W1rd1 to be oalaulated end •uned from a fixed 

date prior to Judgment, ,.,., date of aoarual of the a■uu of action 

ar dlle of oomm1naem1nt of the action or proaeedlng.11 Awarding 

pre)Udgment Interest aervea to reduce the Incentive for defendants to 

poellbly delay the oonclu~lon of a caae. 

IL Continue eflorta to u11 oomputere to traok •••• end l11u1 

monthly alllua reporta to Judges to en1ure that matter■ are 

handled expedltloualy and n tlmely, There should be a follow-up 

Inquiry on matters that have bNn pending beyond the guldellnea 

{atandards and goals) for an explanation aa to the situation. 

Iv. Implement new 1pproaoh11 to calendar m■nar,ement pracU011. 

• raqueata far cue statue updates publlahed on a web page with 

attorneys raapondlng by a-mall: 

• ataggar dockete or calendar calla Into one-half hour time llota to 

· pravent overcrowding and waate of attomay and client time waiting 

for the o- to be called: 

"The Judlalary hM aubmltted a blD to the Leglllature to provide far preJudamllnt Inter.II (OCA 
111847), 
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• mandatory UH of aahlclullng orders for pre-note of llaue ca••• to 

eneure timely development of th• cue for trlal; 

• lnatltule a rule efmllar to that In matrimonial oaeee that requires the 

fHlng of a Requeat for Judlolal Intervention (AJI) within a specified 

period of time after purch- of the Index number, thereby creating 

a uniform starting date to foltlr bitter tracking of the length of time 

tha oaae la pending (ltandarda and goall)i 

• gtuter Ul8 of oaae oonferenoee to falter Httlement; 

• ellotronlc or faxed tiling of papera with the courti and 

• mora 1118 of phone conferencing to monitor ltatu8 and hear 

argument of rnoUona to lllmlnate the time (and axpenaa) of counsel 

nvallng to the aourthou11. 

v. Modernize oourtteohnolantoroh1mbeN and admlnlltratlve un. 

The difference In the nNd1 of chambel8 and the need• of court 

aupport ltaff and admlnlltratlon lhould be racognlzed Whan aottware 

and equipment purohuN are made. Effective training alao should be 

given to promote full utlllzatlon of technologtcal JNOurcaa. 

vi, Make more oonalatent and peralltent effort• by the benoh and bar 

to dlloourage Mvoloua lawaulta and dalaylng taatloa that 

■cp111nd1rvaluabl1Judlol1I ruouroe•• •11 u theflnanoea otthe 

llllganta. In this earn• vein, Judge• need to more oonalatantly •nforoe 

ordera. 11 llllganta know that an orderwlll be enforaad and that there will 

... 
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be penaltlas for noncompliance, the llkellhood of noncompliance and 

the need for court Intervention wlll decrease. 

vii. lnoreue the number ot Judgu, publlcdefendera, proucutora and 

aupport atatf, • well a• the number of oourt tacllltl11. Judlclal 

vaaanclaa should be filled u aoon u poaalble and Judges should be 

added where needed and Justified. There cannot be effective Justice 

without adequate reaourcaa • human, ~ollltlea, and tachnologlcal • to 

hancle the ever lnaraaalng cueload. In 1898 there ware over 3.4 

mllllon nawflllnga (not lncludlngtrafflcand parking cues), representing 

a 28% lncraue In four yeara. During this aama period, only a handful 

of new trial court Judg11hlpe were authorized. While raaouroeful efforts 

have bean made to addrau the altuatlon through the uae of Judlolal 

hearing officers and the raaaalgnment or raallocatlon of Judges, this, In 

8118nce, II a patchwork situation and a atopgap measure only. It 

lhould not be a longatandlng lltuatlon. ~ need for more Judges, 

publlc defendera, dlltrlct attomaya and the oorraapondlng ataff to 

adequately handle the burgeoning c•eload, as wall as the facllltles In 

which to hear the cue,, muet be racognlzed and addrallld. 

vii. Reuamlne th• aep1rate apaolalty parta within the Famlly Court 

whloh Hnd the ume famlly to different Juda•• or haring 

-mlneratordlfferenta1peota of a oaH. For example, an Individual 

or family may be 1ent to the Dornettlc Violence Part for an order of 

... 



. proteatlon. to a hearing ••Iner with regard to auppon laaues and to 

~ Judge for cuatody and vlaltatlon llauaa. If Family Court Is to be 

govemed by the Individual Alalgnmant System (IAS), conalderatlon 

lhould be given to mlgnlng all mattara Involving a tamlly and Its 

members to one Judge who can gain a hlatorlcal parapacttve and 

flmll11rtty with the mernbar(a) of that family and effect a more hollaUc 

approach to meeting their needa for rallef and ualstance. It alao wUI 

ellmlnata the tun around"feallng that lltlganta have from the present 

ayetarrl. 

Ix. DevelopaclJunot program• toth• oourtayetem to enable partlea to 

INrn■ldlla tor■aolv■thelrproblem■ wnhoutthe nec11■1ty of court 

Intervention or to aclclm1 related probl1m1, ■uch •• ahemloal 

dependency, ■o that the oyola of orlm1 or abu• o■n be broken. 

The advaraarlal ayatam II not alwaya the bait method tor raaolvlng 

aontllcta u, for lnltance, In Iha aNa of chlld cuatody and visitation. Any 

adjunct program, lhould rm,vlde for appropriate training of the people 

Involved In admlnlltlrlng the program and dellverlng aervlcee and 

lhoUkl be aub)ect to ovel'llght and monitoring. The folloWlng are 

examplll of auch programa: 

(a) Parent eduaatlon program• tor •paratlng or divorcing 

paranlll with minor ohlldren aimed at recluolng the negative 

lmpaot of the parent■'oonfllota on the ohlldren. If parenta are 

... 



able to learn to communicate effectively and reaolve their own 

problems, the nNd to aoceaa the courts to resolve thefr confHcta 

ahould diminish. The reduction of an emotion-ladened and 

atreaeful atmoaphere can also reduce the negative Impact of the 

divorce or aeparaUon on the children and help to avoid their 

Involvement In Famlly or Criminal Court through Peraona In Need 

of Supervfalon (PINS) petltlona, Juvenile deHnquenoy (JD) 

patltlona or orlmlnal activity; 

(b) Voluntary mediation and other alternative dl1pute re1olutlon 

programa. Theae programs foater raaolution of a confllot by the 

parties and oan help the parties develop akllla for handling future 

conflict. The mediator or dlapute reaolutlon proteaalonal Is able to 

apend more time aaalatlng the parties to reach a mutually 

agreeable dlapoaltlon than can a Judge; 

(o) Drug Courta whloh-ktoaddreu the underlying aubatanoe 

abu• problem that la at the heart of muDh arlmlnal activity 

and famlly dleoorcl; and 

(d) Teen Co~rta whloh ••k to dllCOUflll ortmlnal aatlvlty at the 

outut by ■ubJeotlnr, t11n1 to a trial by their peera and by 

oreltlng • aupportlve network. 

x. lnoourage Judgu to ackn•ledge and explaln to the partl•, 

Jurora ■nd oounael ■t the oommencement of • matter when ... 



.. 

NIDlutlon of thl .... _WIii bl ;d1l1yed and ldVIH them of the 

r11aon• tor the delay (to thl extent appropriate), the ■ntlolpated 

length of the delay and alternatlvea avell1ble. It II bitter to be 

hanalt with Iha partl• and others lnvolVed In the proceeding from the 

outlet If a matterwlll be delayed or not resolved aa quickly aa It should 

be than to give false hope and expectation. 

xt. Provide partl•, •peolally thoae who repre1ent th1mulv11, and 

aouml with a written confirmation of the next aourt date to 

enaure tlllllly appearenae and to ellmlnate delay aa111ed by late 

appearanoe or fallure to appe•. 

xii. Require 1N11ter aooountablllty by Juda• tor th• tlmely l•ua~oe 

of dlolalona. If Iha 80-day rule for ralaaaa of a daclalon (Rules of the 

Chief Judge Slcllon 4.1 [aD la to have meaning, Judg11 ahould report 

an a monthly rather than I quarterly bull regarding the atatua of their 

molllona, Aleo, the rule rudl that the eo daya rune from the date ot 

tlnal aubmllllon, Abult of the Intent of the rule can oaour If a Judge 

lllkl for a further aubmlulon tram counsel toward the end of the 

ID-day period. Thia .1111'11 another 80-day period running. The rule 

ahould Rmlt auoh IXtlnekn to two, for a total of 180 daya for l11uance 

of a deolllon. Alao, tl'lent lhould be admlnlltratlve follow-up ff a 

cleolllon appeara on two or mont monthly reporta. Thaae eame 

madlftoatlona should bl made to the Rules of the Chief Judge ... 



Section 4.1 (b) regarding the reports of court 1tenographara or 

reporters. 

d. Adequate Funding to Alaure Dignified Court Faollltlea that Promote 

R•paat • The courthouse environment affects the outlook and attitude of 

all those who have contact, whether that be dally contact for employees and 
,. 

attomaya or Just tranaaotlonal contact for lltlganta, witnesses or Jurors. Clean, 

wall-maintained and dignified aurroundlnga are more llkely to engender a 

'88pect for the ayatam and more courteous Interpersonal contacts. The 

appearance of court facllltlea 11 Important to maintaining the dignity of the 

lnatltutlon. The following atrataglas are recommended: 

I. Formulate a budget and a etrateglo plan, both ehort term and long 

term, to develop reaouraaa to auure development and 

maintenance of dlgnlfledfaollltlea that promote re1pect. Clear Hnaa 

of ra1pon1lblllty and adequate funding ehould be eetabllehad. Town 

and VIiiage auparvleora and boardl should be contacted and •Iced to 

create better facUltl1I for Town and VIiiage Juatlce Courts, auch as 

railed benches and aecurlty. 

II. C.retully monitor th• olNnlng requlrementa ut forth In the Rul• 

ot the Chief Judge S1ot1on 84.1 and Appendix thereto to provide 

cleoent, olean, ufe and aooeaalble oourt faollltl••· lndlvlduala or 

oommltteea should report monthly to the Dlatrlot Admlnlatratlva Judge 
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regarding compllanoe by maintenance paraonnel with the Rule• and 

cleaning cheokllat. 

IIL .,...._,he number at magnetomateraandthe 1lle otoourthouae 

toytn, whn po1elbl1, 10 people are not left waiting to gain entry 

to the oourthou11. 

Iv. lllabllah arue where attorney• and oll1nta oan 1peak prlvately. 

Thie le upeolally n1caury In •n•ltlv• orlmlnal and famlly laluea 

v. latabll1h •parate •ltlng 1rau .for vlotlma and alleged 

perpalratora Ind their lamUlel. This II partloularly nHded for 

dameatlc violence victims. 

vL Mala avallable food and blver111• either through vending 

maohln• or I oourthou1e cafeteria. 

vi. IHk Information through queatlonnalr• from oourt uaera and 

oourt peraonnel reg1rdlng the adequ1cle1 and deflol1ncl11 of 

ocut taollltl• and their ldua far l~prov1m1nt. 

vDI. Initiate oommunlty proJ1ota to "epruoe up"th•.oourthouu or lta 

grouncl1. Such proJeate, with appropriate community dedication 

01A1monle1, alao could eerve a community purpoee, ·1.e., a roee garden 

In rnemo,y of murdered children or alaln pollce offlcara. 
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4. Legal and Judlalal lthlca 

Thia luue addreaaes ethical laauea regarding attomeya and attorney civility, 

Including respect for dlverelty, attorney aollcltatlon, decllna of profeaalonaltam, 

Judlclal Independence and laolatlon, reatralnta on Judgea'ablllty to apeak out In 

reaponae to media, and the Influence of polltlca on Judlolal aeleotlon. Standards of 

olvlllty ware developed by the Talc Foroe on OMl/ly (a/k/a Green Committee), 

effaotlva January 1. 1898. In November 1895, the Committee on th• Profession and 

,,,. Courts (a/k/a Craco Committee) made recommenclatlone to Improve 

prof111lonallam among the bar, client aatlafaotlon, attomey dlaolpllne and court 

management. There lhould be lnoreued efforts among the bench and bar to -k 

adherence to the racommandatlona of theae two committees. Attomeya and Judgea 

muat be oredlble, honest and atralghttorward. The publlo oan detect auperflclallty 

and lt8 presence leads to akeptlclam and a lack of respect. Addltlonal atrateglee 

are: 

•• lthloal la1uea Regarding Attorney• and Attorney Clvlllty 

I. Give oontlnulng antntlon to attorney mlauae of ollent funda. While 

leae than one percent of lawyers present this problem, the lmpreaalon 

la that this le much more prevalent. To counter thla perception, there 

needatobe: 

(•) better awareneea of the exlatence of the Lawyera'Fund tor Client 

Protection through continued and lnoreaaad publication of awards 
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through pre11 rele~•• publlc service announcements and 

brochures; 

(b) a more coordinated atatewlde effort to U1lat ~ra who may be 

experiencing personal problema ( e.g., alcohol or medication/drug 

abuaa, mental IHne11) because moat problems of misuse of cllent 

fund• occur In altuatlona In which the attomey Is experiencing 

personal problems: and 

(o) programs for law achool atudenta and new admltteea on the 

pracllcal upecta of Ntllng up and running a practice, with 

partlcular emphull on how to handle trust funds, IOI.A and other 

bank accounts. 

U. M•• the publlo aware that errant attomaya and Juda•• are 

aooounllble and aubJaat to unotlona by opening to the publlo 

dlHlpUnary prooeecllnga on• a prim• ,_,,, ••• haa been 

eatabllahecl.11 There 1hould be proaedural protectlon1·11mllarto thoae 

for a criminal proceeding tor the attomay or Judge Involved In a 

dllclp11nary proONcDng. The benefit& of auoh a procedure are that It: 

ellmlnltll the peraeptlon that lawyers and Juda•• are a cloud group 

tat look to protactthamlllvea: maku the public aware of the proc818: 

makN the publlc more aware of attomeya who are not upetandlng 10 

"The Judlallry hll lUbmlltld a bDI to the Leglllature ID open attarney clllalpHnary praoeedlnga to 
119 publ1o (OOA#ll-144). ... 



It can be more dlacemlng In aelactlng counsel; and makea poaalble a . 
better ayatem tor tracking disbarred and/or suspended lawyers ao they 

cannot opan an office In another locale and repeat the offen•. 

Ill. EnoouragaJudgu toenrclu their authority to control and require 

alvU behavior af 1ttom1y1. Judgaa should be required to report 

unllhlcal attomey conduct. Judges also should be mindful that they 

. naad to set an example of how to behave In a profeaalonal manner 

before attomey conduct and behavior oan expect to be modified. 

Iv. Aak law aahaol1 and bar auoolaUona to eatablleh program• and 

offer olalHI on profH1lonallam and olvlllty. Bar aaaoclatlona 

lhould lnetltute mentoring programs for new attomeys which 1hould 

Include profeaalonallam and clVlllty aa well u aubltanllve areas of 

practice. There nead to be greater awaran- efforts and attempts to 

•I• C0"1Pllance with the etandarda u enunciated In the Green .-d 

Craco Committee reporta. 

v. Explore oertltlaatlon of attorney•• 1peolall1ta In oertaln area• of 

a. law upon pa•lng a oompetenoy examination. This would 

oamplemant mandatory continuing legal education (CLE), Which ts a 

poaltlve atep In foaterlng attomey competence. Allowing an attomey 

who achieves a demonatrated level of competency In a particular area 

of the law to become aertffled u a epeclallat la a logical extension of ., 

oompetenay prograrna. 
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vi. Require alear, written. Ntaln1r · •1rnm1nta to reduce th• 

opportunity tor mlaund1rat1ndlng of fH arrangementa • 

. b. Attomey Solloltatlon 

A rwcurrant theme during the hearings wa concern with aome of the 

Inflammatory and unprotaaalonal adv1rtlllng by attomeya. Conllderatlon ahould 

be given to developing guldelln11 that are In keeping with the First Amendment. 

1111 following auggaltlonl are made: 

I. llon1tarqUNtlonlbl11dvert11lngpr1otlo• byattorneya and report 

111•• whou conduot 11 unllhloal or ml1ladlng to- the attomey 

.,._.noe oommlltHI. 

I. Require attomeya to dlaoloae ta ollente If their oau wlll b1 

,.rred ta other oauwl. 

IIL Create • brochUN on how to •l•ot an attorney lnoludlng 

qUNtlon1 one ahaulcl uk during the lnltlal Interview. The broohuN 

allo lhould aupply Information to the publlo ae to the role of attorneys 

and their llmlatlone and reaponalbUltlea • oflla1111 of the court. 

o. Jucllolal lndependenoe■nd lulatlon and lthloal Con1tralntaonJud1•' 

Abllty to Speak Out In RaponN to Madia 

Aatrong and Independent Judiciary le elllntlal to maintaining rupeot forth• 

legal eyatem. Thia m1an1thatJudgea muat be frNfrom outalde Influences which 

can dictate their dlclatona. Judg• allo muat be aware of aoclatal ooncerna 

properly cognizable In the dlloharga of their duty. Thia la a dallcata balance of ... 



. . 

which the public la not partlcularly aware. To addreu the concems In this area, 

the following auggaatlona are made: 

I. Create atandlng cammlttea1 In each dlltrlct campoaed af bar, 

benoh and court admlnl1tratora ta dlfend braac:t-baHCI 

1•nerall11d attaokl an the Judiciary. Thia may be aupplamantad or 

replaced by the appointment of an Information officer In each dletrlct to 

rupond to auah attacks (- Madia Portrayal and Public 

Underatandtng, [6][0110 at page 48 below). 

I, Produoe and dl-mlnate • handbook for Jud911 which" oan •rv• 

• • oentrallzed ■ource for rulu and guldelln• regarding 

allowable/advluble Judlol■I reepon•• ta media and publlc Inquiry 

(e.1., Judg11'1bllfty to ■Pl■k out on the prooadural 11p1ot1 of a 

clHlalon, •• dlltlngullhld from the merits or lubatantlva Mp■otl) 

and •xtra-Judlolal actlvltlN • 

IIL AlkJudgea to take time to aplaln, In court, a Nttlam1nt, decl1lan 

or proaecture, apaclally tor-■• that are of high publlo oancem 

and lnterelt. Thia pre11nta a good opportunity to ahow the opann­

of the Judiciary and to educate the public. 

Iv. Alk JuclllH to bl more Involved In community and aducatlonal 

aotlvltl•. Thia would help dlap1J the view that Judges are laolated. 



v. Heighten Judlalal awaren- of the Importance to public 

aontldenae In being on time for oourt, explalnlng delaya (to the . 
extent appropriate), and working a full day. 

vi. INk review of mandatory untenolna laWI with a view toward 

maximizing Judlolal dlaoretlon. 

vlL lducate the publlc regarding the role of Judgn and the llmltl on 

their power, u1lng elementary and a1oondlry education program• 

and other aduoatlonal efforta. See Mid/a Porttayal and Public 

Underatandlng (111 [SJa][I], (b] and [cl] at pages 89, 40 and 48 below). 

d. lnfluan• ot Polltlo■ on Jucllolal lalaotlon 

Whlle proposal• have parlodloally been made for an appointive ayatem for 

the llladtlon of Judges, It does not appear that this change wlll occur In the near 

future. Whether Judges are appointed or elected, polltlc1 wlll ba preaant. The 

primary oonaem la toenaura that otheN are not In a poaltlon to Influence Judgea' 

deolllon,. Strateglea Include: 

I. Retain long term• of office for Judgn to llmlt the IIHd for polltloal 

aotlvlty and regulllle the polltloal aotlvlllN and -oalatlona that 

Ju-- may pureue. 

n. Reexamine Bleotlon Law provl1lona which prohibit Judlalal 

aandldatNfromknowlngwhooontrlbutedtothalroampalgn1. Thia 

cloea not refleot reality bloaUle Judlolal oandldatH attend their 



fundralaara and can HI who attends and, therefore, who has . 
contributed. PubUo trust la eroded by such an Incongruous procedure. 

ID. DlaoourapJudlolal oandld1t11 from -king the 1ndora1m1nt of 

apeolal lntereat groupa or partlu that require or give the 

lmpreealon that the Judlolal oandldate haa a poaltlon on an l1aue 

In oontravenUon of Canon■ 2, a, 4, and 7 of the Code of Judlolal 

Conduct. 

Iv. latlbll1h 1uldellne1 for fair campaign practla11 for judlolal 

eleotlona. A 'handboOk ahould be created which sets forth ethical 

reetralnta on Judlclal campaigns and Judicial conduct and activities once 

elected (ua [4J[o]DQ at page 86). The Advisory Committee on Judlclal 

Ethloa and the Commllllon on Judlolal Conduct should •slat In 

developing this handbook. 

v. llek agreement from appointed offlolala, elaotecl offlclala and 

oandld■te• and their ataffa In other branch• of government not to 

en111• In peraonal attaokl on Judgu. 

I. Madie Portrayal end Publlo Uncleratandlna 

Thia luue la oonaamad with the lack of public underatandlng of the Judlclal 

blanch of our govemrnent, Ill role and the restraints and Hmltatlona placed upon It. 

Toploa covered bythla laaue are (a) educating atudanta about the ayatami (b) publlc 

la1owl1dge and underatandlng of the Justice ayatem/openneaa of the legal ayatemi 

... 



.. 

(o) media portrayal of courll/crltlclem of courta by·publlc offlclalei and (d) public 

perception of lanlant aantenclng and appeals ovartumlng convictions. 

Except for the email percentage of people who hav.e direct contact with the 

aourta, the public learns about lie court eyatem and tonne 1ta lmpraaalon about the 

legal ayatem largllythrough media portrayal. Publlc perceptions are Influenced by 

entertainment, movies and TV lhowa, .u well aa by nawa reporting. Thaae 

portrayall may give only partial oovarage of a court cue -- u1ually the moat 

Nneatlonal portion- at the expen11 of the preeantatlon of a more balanced report 

that would come from reporting the tntlra oue, lncludlng the reaulta of poat•trlal 

appllcatlona and appeals. Thia lack of publlo underatandlng often la fueled or 

exacerbated by media lnaccuraolea or Inflammatory portrayal. 

TIie combination of lack of pubUo underatandlng and lnacourate or ln~plete 

· media portrayal lmpacta not only the percaptlona about the Judlolal ayatem, but the 

very way the Judicial ayetem operatea. Publlo pf811U1'8 hu an efftol on leglllatlon 

Involving the courte and Judicial dllcretlon and can affect Judiciary budgata. It la, 

therefore, Incumbent upon the oourt ayatem and the bar to become more acllve In 

educating the public about tha role and functioning of the Judiciary and to eneure 

that media portnayal la aoourate and balanced. Strategies In this regard are: 

& l!duoat1n1 Studentl About the Jultlca Syatem 

L Aclvooate for expanded and praotloal oovera1• of the lucllolal 

.,..m In aohool ayatama bellnnlng at ■r~d• aohool level and 

oonUnulng Into at00nctarv aohoola and collage. Interactive vldaoa 

... 



. . 

have been developed and could be utlllzed as one way to altclt student 

Interest In this subject. Suggaatlona for curriculum design auoh aa key 

polnta, goals and learning objectives on the legal ayatam and the 

development of print, video and computer rasourcaa to aupport the 

leamlng obJectlvea could be developed In a collaboratlon of teaohera, 

aohool adrnlnlatratora, lawyers, Judgaa and court admlnlatratora. Again, 

this aervas a secondary aalutary purpoae by removing Judges and 

attomeya from laolatlon and making a bridge to the community. Aa a 

corollary to this, an annual workahop or a video could ba developed to 

teach the teachers" about the 1ubjaot area ao they are more 

comfortable teaching about the Judlclal ayatem. 

II. 8poneor oonte1te tor etuclente to develop I videotape and/or 

oomputer aoflw1re regarding the Judlolal ayatem that oould be 

u•d tor eduaatlon■I purpoae1. 

IIL Explore lh1 flulblllty of Initiating .the produotlon and_ 

broadoaatlng of • talevlalon program about th1 aourta In which 

tNnagera ...,,. •• th• hoatl/moderatora. 

b. Publlo Knowledge and Underatandlng ottheJuatloe lyatem/Openn•• 

of Legal Syatem 

I. letabllah and/or •pand Speaker• Bureaue of Judge• end 

attorneys evall1bl1 to 1pe1k to 1ehoo1a, ohurohea and olvlo 

groupa. The following are aome programs that could be utabllahecl to 

-40-



aducate the publlo and Improve the public Image of Judges and 

attomeya: 

• oourt toura, which may Include mock trial or moot court opportunHlas 

with a Judge; 

• moot court compatltlona In which Judgea and attomeya participate ae 

Judgea or mentors: 

• People Law Sohoor- dealgnad to teach the public regarding the 

legal ayatam and specific areu of laWi 

• 1'ool e for Schoola•- aollaboraUona between bar ueoclatlon and 

alher civic organizations to provide achool auppllea In backpacka for 

children In low Income area achoota at the. beginning of the aohool 

year: 

• t.awyera for Leaming• - a program In which a bar anoclatlon 

,c1o pta• a school In a low Income area and attorney• meet with 

ualgned atud1nta at leut once a week to mentor and give 

guidance; and 

• Judlolal Advllory Counolla oompoaed of community leaders and 

actlvllta, Judgea, and attomeye In all Judlolal dlatrlctl In the atata. 

IL Produoa with looal radio (111111lly talk radio la the molt reo1ptlve) 

a aerlu of SC).Noond audio apota defining legal term1, court 

prooeclurea. and apeolflc ■reaa of the law whloh wlll ael'Ve to 

lnfonn the llatenlng publlo. 

◄1• 



Ill. Develop with bar moolatlon■ public aervloe announoem1nt1 

regarding the role of courta and the Judiciary. 

Iv. Initiate court open houu education day fortamlU••· Thia should be 

done as a special event, moat appropriately on or about May 1 at of 

every year (Law Day). Thia would be oompoaad of dlaplays, tours, 

videos and lectures with advance publlclty. 

v. Develop a 11rle1 of vldeatapea and material• on legal toplca for 

uae In publlo llbrarl• and ■ahoo11.1n addition to a general overview 

of the coun ayatem and proaedurea <••• [S][a]PQ at page 18 above), 

particular hot toplce•could be covered such ae llauea of sentencing 

and tart refonn. Th•• could be made In conjunction with a Peoplm 

Law Schoorprogram <- [5J[b][Q at page 40). 

vi, Publloln good d11de/oontrlbutlon1 to the community by 

attomeya, Judlolar,, Judlol~I ataff, oourt employ••• and law 

aohoola. 

vii, Eatabll1h • •Law Hot Une" or "Allk a Lawyer" newapaper column 

and/or web alte for aduoatlonal purpoa•. 

a. Media Portrayal Df. Court11Crltlol1m of Courta by Publlc Otflolale 

L Dlnemlnate the videotape• and eduoatlonal material• developed 

(- [3][1][1Q at page 11 above) to the media tor uae In training 

pei'aona Who WIii be covering the courta, 



. . 

II, De1lgnate • peraon In ••oh dlatrlot •• the publlc Information 

offloer avallabl• to the media to an1wer quNtlon1 beyond normal 

bualneaa houra. Thia lndlvlclual would be avallabla to reapond when 

a atory le written eo that the court ayatem wlll have Input and the ablllty 

to oontrol or Impact oontant. 

DI. Develop and dllllmlnlte ta Ill Judgu guldellnN regarding 

1llowable/1dvlnble Judlolal reapon•• to th• media and publlc 

Inquiry and on handllng orltlolam (aH [4J[o][IO at page 18). A.a a 

oorollary to thla, the media allo should be provided with guidelines as 

to pennllllble Judicial comment. 

· Iv, IN [4][cl][V] at page 18 above. 

d, Publlo Peraeptlon of Lenient Sentencing and Appeal• Overtumlng 

Convlotlona 

L Develop for dl1a1mlnlltlon to the media, aohoola and publlo 

llbrarla • videotape which addrn••• prooeclural aafaguarda 

afforded under our Conatltutlon, con1ld1ratlona In aentenolng and 

the app•I• prooa11. Pubic fonama on the topic, If poealble, lhould be 

conducted.and timid. to coincide with a cue of publlc Interest • 

... 
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IIL NEXT &TIPS 

With the •addltlonal Input from the National Conference, the Commlttee6 next step wlll 

be to formulate a plan to Implement the atrataglaa. A time line for lmplementatlon wlll be 

developed that takes Into consideration both the Importance of the need for the change aa 

well as the feaalblllty of effecting It. Al can be aaen from the Hat of strategies, some of the 

strategies are long term and may be dependent for fmpfamentatlon upon cooperation from 

other entitles outside the Judlolal ayatam while othera can be accomplished fairly qulokly 

and atmply within the Judlclal ayatam atruotura. 

Further lnalght can be gained by drawing on the obaervatlona of thoae people who 

have day-to-day contact with the court ayatem In various waya, ••II•, attomeya, court 

employees, wttneaaaa and lltlganta. Thia would be almllarto the aurvey now oomplatecl by 

Junn at the oonoluslon of their service. The Committee le working on a model for auch a 

queatlonnafra. 

TIie recent appointment of a standing committee on Profeaatonallam and the Law by 

Chi~ Judge Judith S. Kaye and Chief Administrative Judge Jonathan Uppman la a 

meaningful atep In eatabllahfng a commitment to promoting the publlm trust and 

aonfldance In the legal system and a way to anticipate and be responsive to aocle~ 

legal neida. The same con°'pt should be appllad on a local level to the various groups 

that comprise or are Involved In the legal ayatem auoh • Judges, attomeya, potlae, Jail 

administrators, district attomeya, public defenders, court clarka, court admlnlatratora, 

parole, probation, and Jury offices, community leaders and activists, and others who •rve 

orara lnvolvad In court programs. The naadto communicate and engage In dialogue about 



• • 

our legal ayatem and lta future la crttlaal to engender public truat and confidence In the 

ayatlm. 

Aa with any change, raalltance wlll be anaountared •. Tha OommlttH will addre• 

approaches to help bulld oonaenaua u the tuk of Implementing new atructurea and 

procedures la undertaken. Contact paraona and groupa with which there should be 

oollaboratlon wlll be Identified to -ure a coordinated effort to promote public truit and 

confidence In the legal ayatem. 

In the laet few decades, the role. and aocla~ expectation, of the courts have changed 

tram one of admlnlatarlng Juatlaa to one of amelloratlng. underlying problems through 

referral to or oollaboratlon with aoclal pragrama. The focus of the Commlttem future work 

lhould not bl Juat on gaining and Improving the publlm truat and confidence In the legal 

ayltem but alao on What do we want our court system to look like In the next 28 years?" 

Efforta In thla regard need to be oontlnuoua, rather than continual. That la, there ahould 

be ongoing, contlnuoui dialogue, notJUII tlnhea of heightened awareneea and dlloulllon 

followed by long perloda of lllenoe and lnaatlon. Publlc oonfld1nc1 la undermined rather 

than pRHnoted H eflortl 1uch as this are undertaken and no real and maanlngful change 

leeffeoted. 



.. 

While the auggeated atrategtea and the Job of Improving publlc trust and confidence 

In the legal ayatem may seam daunting, It should be kept In mind that often the moat 

algnlflcant prograaa com• from many amall atepa. Clearly It la a much nNdad 

undertaking. 

Hon. Evelyn Frazee (Co-Chair) 
Hon. WIUlam C. Thompson (Co-Chair) 
Peter A. Bellaooaa, Esq. 
Gary Bsown, Eaq. 
Danny Donohue 
Hon. Jack Doyle 
Klaua Eppler, Eaq. 
John D. FHrlak, Eaq. 
Hon. WJlllam J. Fitzpatrick 
Hon. Victoria A. Graffeo 
Dr. Karen R. Hitchcock 
Ruth Hochberger 
Barry Kamlna, Eaq. 
Hon. Jamaa J. Lack 
Glenn Lau-Kee, Eaq. · 
Harold 0. Levy, Eaq. 
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Hon. Roberto Ramirez 
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Hon. Claire Shulman 
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Patricia K. Buoklln, Eaq. (Couneel) 
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N~WS 

New York State 
wuauaa Court&,._ 

J..,,nLlppma 
Clllel Admlalmatl,e Juqe 

IPrOw: Jnfonnat1qp; 
DIYld Bookata,er, 
Commanlcatlou Director 
Mal Y" Alllltant Dlreetar 
(212) 421-2500 

..... : Immediate, November 17, 19N 

State and National Initiatives to Build 
Public Trmt and Confidence in the Justice Sy1tem 

NIWYOU-TbeWCawtS)'llelllannouncestbatafive-memberdelepdonfromNewYork. 

iaaladiDaQdef JudpJaclltblCayellld Chief Mmtni•tratlveludplonathan Uppman. will partio1pate 

ill Ille ~adoalJ Confenmce cm llulldiq Publlc Trust ad Conftdence hi the Jllltice Syatem in 

W..,,,_, D.C., May 13-15, 1999. The aoal of the aonfemnce ii to fmm a nadOIIII coalltioa to 

._ pa1,llc llllltiuuu and to have eachatare develop ltl own atratepc plan to improw itljuldce 

. 8J1111D. Toulilt-tbeNew Yorkdelepdcm. tbeQdef Judae bu appointed the Qmnnlttee to Promote 

Publtc1'1111t and Confidence In the Lep18,-m. a hip-level advisory cmmdttee tbat will develop 

a Bit of pa1,llc tnut COIIClftll and propoae ltrateps to addreaa the iuuea railed. This advisory 

GNDml"-,cblllld by Appou. Dlvillon JUltlco WllUam C. Thompson IDd Sdpi'lllle Court Jullice 

B.tynPrwe, compl• l9plllllltlllvu of die beach and the bar, the media, univel'llty pro~, 

hulliNIII, unions, alvtc P'01IJII, vlctillll rlahtl p,ups. leplatcn IDd local ac,vernment officlal&. 

TbaNewYortdelepdontotbecontinace,lpGIIIOlldbytbeAmerk:anBarAllocJatlon,tho 

Cclafeamce of Cbief Jultiau ad tu Confemnce of State Court Adminiltraton, wW OODl!at of 

• Clllef 1udp Judith s. Kaye_ 

• ai.f Admlnlltntlve ludpJonatban Lippman 

• New Yark State Bar Aaoclatlon Pre&ldent Jamu C. Moore 

• Leape ofWOIIIID Voters PnlldcmtBwlyn Stock 

• New York Urban Leqae Pmlldant and CBO Dennis M. Walcott 
a-fJudp Kaye Mid. '1 am plll1ed that Now Yark will be l'Opl'OIOllted in tbe National 

Qmlnam oa Bulldtq Public Tluat ad Confidence In tbe Justice Syatem- a hlltorlc event that 

pmmtw to be both p.mcluctlve ad mtchlna, TIie ccmferew provides a ll1llque opporllllllty for 

llltiOIIII colloquy on a mbjeat of lCioul oom,er,,1 to court admiDlltratDD around the countl)'. I am 

proud to lend our 1t11e• mpport and look forward to a healthy exoblllp of idou 111d experience&. 



The ldvllory committee we have usembled bouts adlldngulahed and diverse roster of members and 

wlll undoubtedly provide much IDllaht on publlc perception of the justice system in our ltlte." 

ChlefAdministradve Judp JJppmu added,, would like to thank the other membea of the 

deleptlon.J111111 Moore. Bvelyn Stock ml Demus Walcott, for agreeing to mpn,acmt Now Ymt • 

the confonmce with Cblef Judp Kaye IDd myself. I would also like to extend my patltude to Justice 

TJIOmploD andJuatlcePrmoand tbomdlvidual mombo1'I of tbe advisory committee whale IWln:h 

and recommendadou wm povidc tbD buls for our work at 1bo confemnce." 

The conference will develop a national action plan and determine the role of national 

arpnizatlonaln aalltlna ltllel to effectuate their atratepes. A 1ublequent conference wlll llkely be 

beld the following year. 

Tbe Committee to Promote Public Tmat and Ccmfldonce in the upl System ls expected to 

bold public bearinp around New York State later this year. (A list of committee memberR is 

llllcbed,) .. 
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DI Cpmmtttae tp prgmpte Pvbllp Truat 
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Han. Evelyn Frazee (Co-Chair), JUltlae of the Suprame Court, Seventh Judlclal Dlatrlct 

Hon. Wllllam C. Thompaon (Co-ChU,, Alloalate Juatloe oftt,e Appellate Dlvllfon, Second 
Dlpartment 

Patar A. Blllaaou. Elq., Partner In the law tlnn of Kirkland & EUii, New York City 

Gary Brown, Eaq., Aallltant Attorney General In Charge of. the Waatchaatar Fleglonal 
0fflol of the Attorney General, Weatchelter County 

Danny Donohue, Praeldant of the ctvll Servloe Employaaa Auoclatlon, Inc., Albany 

Han. Jam D. Doyle. County Exaoutlva of Monroe County 

IClaul Eppler, Eeq., Partner In the law firm of Pl'Dlklluer Rou LLP, New York City 

John D. Faerlalc, Dean of Fordham Unlvel'llty School of Law, New York City 

Hon. WOiiam J. Fllzpatrtak. Dlltrlcl Attorney of Onondaga County 

Han. Vlatorta A. Graffeo, Alloclat8 Jultloa af the Appellate Dlvlllan, Third Department 

Dr. Karan R. Hltahcock. P1'811dent af the State Unlveralty of New York at Albany 

Flulh Hoohberger, Editor-In-Chief, New Vodt Law Journal, New York City 

BlnY Kamlna, Eaq., Partner In the law flnn of Flamhaft Levy Kamlna & Hll'ICh, Brooldyn, 
NewVOlk 

Hon. Jam• J. Lack, Member of the New York State Senate and Chair of 111 Slnate 
Judiciary CommlttN, Suffolk County 

Glenn Lau-KN, Elq., Parlner In the law firm of Koo, LanabH & Lau-Kea, LLP, Ardlley, 
Na York; Put.P•ldent'of the Allan Amelloan Bar Aaaoclatlon of New York 

Harold O. Lavy, Elq., AalDOlate General Counul, Citigroup, Inc., New Vork City 

Ellzabath D. Moore, Elq., PartnerlnthalawflnnofNIXon, Hargrave,Devanal.Doyla,U.P, 
New York City · 

Jeanne Muftgrav, Director of Court Prograrna, Vlollri Servloea Agency, New York City 

Hon. Roberto Ramirez. Member of the New York Stat• Alllmbly, Bronx County 

Carol Ann Rlnzler, Author and former grand Juror, New York City 

Aaahal F. Robbins, Eaq., General Counaal, J.P. Morgan & Co., Inc., New Vork City 
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Dr. Richard A. Shick. Dean of Canlalua College, Buffalo 

Han. Claire Shulman. Borough Praaldlnt af QU11n1 County 

Hon. Richard D. Simona, Aatlf9CI Judge of the Court of Appeals, and Counul to tha law 
firm of McMahon, Grow & Getty, Rome, New York 

Dr. Hannan A. Slrala, Superintendent af Lavlttown Publlc Sohooll, N••au County 

Han. Ronald B. Staffard, Member of the New Yark State Senate and Chair of the Senate 
Flnanoa Committee, Clinton County 

Han. Charles J. Tejada, Judge of the Court of Clalma and 'Aallng Supreme Court Jultlce, 
Flrat Judlolal Dlltrlal: Pul•P•ldant of the Auoolatlon of Juda• of Hllpanlo Heritage 

Han. Helena E. Walnataln, Member of the New York State AINmbly and Chair of the 
Alllmbly Judiciary Commltt11, Braoklyn 

Hon. Charin L·Wllll1, Fonner Jullloe of II• Buprame Court; Of Counsel to the law flnn 
of Harris Baach & WIicox, Rochester, New York 

1: Hon. Mary M. Work. Judge of the Ulster County FamDy Court 

Par L Zlmroth, Eaq., Partner In the law flnn of Amold & Porter, New York City 
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HEARING FOR THE COMMITTII TO PFl0M0TI PUBUC TRUST 
AND CONPIDINCE IN THI LEGAL SYSTEM 

Maniott Marquis 
126 Broadway (between 48" and 4811 Streets), New York City 

Friday, January 28, 1899 
1 :00 P.M. • 4:00 P .M. 

IPUQBS 
Eleanor Braltal Alter, Chair, Lawyera'Fund for Client Protection 

Hon. Joan 8. Kohout, Pl'Nldlnt, Alaoclatlon of Judges of tha Famlly Court of the State of 
NewVork 

Hon. Thomaa R. SUUlvan, Chair, Committee on Continuing Llgal Education 

Hon. Lawla L Douglua, Chair, Franklin H. WUllaffl8 Judlolal Commlulon on MJnarlll• 

Hanna 8. Cohn, Eaq., Dlractor, Volunteer Legal Sarvlcu Project 

Hon. Samual M. Lavine, Prealclent, Board of Judgea, Dlltrlat Court of Nu•u County 

Charita P. lncllma, Eaq., Pralklent, Monroe COll'lty Bar Aaaoclatlon 
• 

Han. M. Dalaraa Denman, Preelcllng Jultloe, Appellate Dlvlllon, Fourth Department 

Loull A. Craoo, Eaq., Chair, Committee on the Prof8111on and the Courts 

Jamel C. Moore, Eaq., Prealcl1nt. New York State Bar Allaolatlon 

Bavelly PoppaU, Eaq., Chair, New York Bar Alloalatlon PubDc R1latlona CommlttH 
• • 

Louie C, ~".'gland, Eaq., Prlaldant, Suffolk County Bar Alloclatlon 

· · Mlahul A. Cooper, Eaq., Pre11d1nt. Alloclatlon of the Bar of the City of New York 

Hon. Dora L Irizarry, Praaldent. Alloclatlon of Judge1 of Hllpanlc Heritage 

Hon. Edwin a. Wlnkworth, Prealdent, New Yark State Maglltrat• Auoalatlan 

Stephen D. Hoffman, Eaq., Pruldent, New York County Lawyera Alloclatlon 

Hon. Guy J. Mangano, Praaldlng Julllce, Appellate Dlvlalon, Second Department 

Han. Douglu MIiia, Prelldent. New York State Allaelatlon of City Court Judgn 

SLaan Undanauar, CounHltotha Executive Director, Legal Aid Society, New York County 
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HEARING l'OR THI COMMI I i E 10 PROMOTE PUILIC TRUST 
AND CONIIIDBNCI IN 'IMI! LIIGAL IYITIM 

New Vork County Lawya Alaoclatlon 
14 Vesey Streit 

New York, New York 10007 
Thuraday, March 4, 1889 

4:00 p.m. -7:00 p.m. 

IPEAKIBI 

Barbara Reed, Fund for Modem Courts, Inc. 

Matthew Sapolln, Canter for Independence of the Dilabl1d In New York 

Marvin-Pegue111 Staff Attomey, Lambda Legal Dltanaa and Education Fund, Inc. 

tc.vlrl Doyle, 0apltal Defenders Office 

Joan Venneulen, Lawyers for the Public lnterell 

Ph• Cherebin, Senior Attomay, Bronx Legal Aid 

• 

cathleen Clamenta, Eaq., Legal Director, Office of Public Polley & Cllant Advocat,/, 
Chlldre.,. Aid Society 

BUian Branlgan, Conarauwoman Carolyn Maloney'• Office 

Bruno Bianchi, Supervllor, Bronx Legal Aid 

• • David Levin, Prlloner Legal Servlcu 

Ogden Lawl1, Chair, Citizen, Union 

Dean Emanualll, Eaq., 

Han. WOiiam C. Thompaon, Jr., Prealdent. Board of Education, New Vork City 

Sonny Cal'IOl'I 

Arllne Ferauaon 
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HEARING FOR THE COMMlfflE TO PROMOTE PUBLIC TRUST 
AND CONPIDENCE IN THI! LEGAL IYSTl!M 

Monday, March 29, 1999 
Monroe County Bar Canter 

One Exchange Street, 5111 floor 
Rochester, New York 

IPEAKEBS 

Honorable Jam• Morris, Brighton Town Justice 

Richard Kirtland, Equal Rtghta for Fathera 

Sheriff Andrew P. Malont, Monroe County 

Nancy Berlove, Prealdent, Sign Language Connection 

Lenore Banks, State League of Women Votera 

Ann Jones, League of Women Voters of Metropolitan Area 

Sandra Frankel, Supervisor, Town of Brighton 

Paula Clark, ACLU 

. Honorable Frank Geraci, Monroe County Court 

• 

Suean Soper, Church Women United - Coordinator of Tuk Force on Courts 

Marlon Strand, National Organization of Women 

Honorable Michael J. MIiier, tt,onroe County Famlly Court 

Charlea Perreaud, Monroe County Commlealoner of Jurors 

Tim Kelly, Rochaater Interfaith Jall Mlnlatry 

Roaetta Darby McDowell, Eaq, Prealdent, Monroe County Black Bar Alaoclatlon 

Douglaa Jonaa, Eaq.,Monroa County Bar Alaoclatlon, Chair: Coul'.ll Committee 

Danlel Head, Put President, Equal Parenti for Children 

Raymond Hart, Falha■ Rights AaaoclaUon of New York State 

Robert L Laird, Deputy Director of Community Services, Action for a Better Community 
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U'lda Kingsley, Eeq., Corporation Counael, City of Flocheater 

Anll K. Chaddha, Elq •• Alloolatlon of Indiana In America• RocheaterGenew Valley Area 

Gloria Lopez, Eaq., Urban Llague 

Jamaa S. Hlr1111n, Elq,, Attomey 

Gloria Zlnone, Former Monroe County Commlaalonar of Jurors 

• 

• 
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Dian John FNrlok. Chair 

Gmy Brwm, &lq. 

Han. WIDlam J. Fitzpatrick 

D. Moora, Elq 

.....,. Mullgrav 

Carol Fllnzler 

Alohll F. Robblnl, Elq. 

Hon. Clan Shulman 

Hon. Richard D. Simoni 

Han. Charlll J. Tejada 

Hon. WUllam Thomplon 

Hon. Helena E. Welnltaln . 
Hon. CharlN L WIIIII 

Hon. Mary M. Work 

lllboommlttle on lduaatlon 

Dr. Hinnen A. Slrola, Chair 

Peter Ballaoola, Elq, . 

Hon. Jaak Doyle 

IClaua Eppler, Eeq. 

Hon. Evelyn Frazee 

Hon. Vlalorla A. Graffeo 

Dr. Karan Hitchcock 

Ruth Hochbarger 

Sany Kamlnl, Elq. 

Glenn Lau-KN, Elq. 

Dr. Richard A. Shlok 

Per Zlmroth, Eaq. 
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FUNDING CML LEGAL SERVICES FOR THE POOR 
REPORT TO THE CHIEF JUDGE 
LEGAL SERVICES PROJECT 
May1988 

FIEPOFITTO THE CHIEF JUDGE AND CHIEF ADMINISTRATIVE JUDIE 
COMMln&E OF LAWYERS TO ENHANCE THE JURY PROCESS. 
January 11119 

COURT-REFERRED ADR IN NEW YORK STATE 
PFIOPOSED FINAL REPORT OF THE CHIEF JUDGES 
NEW YORK STATE COURT ALTERNATIVE DISPUTE RESOLUTION PROJECT 
8eptlmber1,:189& 

COMMI I I EE ON THE PROFESSION AND THE COURTS 
FINAL REPORT TO THE CHIEF JUDGE 
Novamblr11115 

NEW YORK STATE UNIFIED COURT SYSTEM 
STANDARDS OF CMLITV 
0atober1187 

~ GUIDE TO COURT AND COMMUNITY COLLABORATION 
NATIONAL CENTER FOR STATE COURTS ,_ 
ARIZONA STATE COURT CITIZEN SURVEY 
'rHE PUBLIC PERSPECTIVE" 
A PFIEL.IMINARV A&PORT FOFI THE 1117 JUDICIALCONFEAENPE 
June 11,·11117 

PED UP WITH THE-LEGAL SYSTEM· WHA11 WRONG AND HOW TO FIX IT 
NOLOPFIESS 
1N0,1894 

JUDICIAL MANA&EMENT COUNCIL REPORT OF POCUS GROUP RESEARCH 
OPPENHEIM RESEARCH 
SaptamberD, 1818 



·I• 

CENTER COURT 
FOR AND ABOUT OUR STATE COURTS 
NATIONAL CENTER FOFI STATE COURTS PUBLICATION 
QUARTERLY 
Smnrner1888 

NEW VOAK LAW JOURNAL 
NATIONAL JUROR POLL FINDS SPIRIT OF INDEPENDENCE 
Monday, October 28, 1898 

TAKING BEARINGS, SETI'ING COUFISE 
THE LONG-RANGE STFIATEGICJ!LAN FOR THE FLORIDA JUDICIAL BRANCH 
JUDICIAL MANAGEMENT COUNCIL . 
1188 

STATE COURT SURVEYS ON PUBUC TRUST AND CONFIDENCE 
NATIONAL CENTER FOR STATE COURTS 
Fabruary1818 , 

OVERVIEW OF STATE SUFIVEVS ON PUBLIC TRUST AND CONFIDENCE IN THE 
COURTS · 
NATIONAL CENTER FOR STATE COURTS 
February aa, 1888 

STATEWIDEPUBUCTRUSTANS»CONADENCESTUDV 
CONNECTICUT JUDICIAL BRANCH . 

•• CONNECTICUT COMMISSION ON PUBLIC TRUST AND CONFIDENCE 
Oatober1888 

PUBLIC TRUST AND CO~FIDENCE IN THE COURTS AND THE LEGAL 
PROFESSION IN TEXAS 
TE>CASSUPFIEMECOUFIT 
TEXAS OFFICE OF COURT ADMINISTRATION 
STATE BAA OF TEXAS 



COMMENTS ON REPORT FROM SECTIONS, 
COMMITTEES, BAR ASSOCIATIONS 





a . 
11111 New York State Bar Association 
NYSDA One Hl'k Street, Albany, New York 12207 • 518/463-3200 • http:/ /www.nyaba.org 

COMMERCIAL AND FEDERAL LITIGATION SECTION 
aooo-aoo 1 Officers 
SH.ARON M. P0ACELUO 

Ch:1lr , 
UPP.IC Silverstein Ma1hia& 
&Wexlet,~P 

700 Gu:aran Bl!lg. 
2a Church S reol 
Bulf:31!,..NV 1,2.02 
71&/8i,.ao5100 
FAX716J853•511S 
1porcaUlofttippai:.com 

JAY~1 6APER 
ChDlr•Eloct 
L.eBoa1.1( uunb 
Greene & MccAaa LLP 

125 Wall &5" Stroct 
New York. NY 10011 
212/'12'1•8217 
FAX 21?J424-B500 
1,arcr O llgm.com 

CAiHI A. HESSION 
,&OCUllve Vice-Cltair 
temmlng, zu1aclt. • 
Wlll~an~ One Ub;rt IIZI 
NewYork. 1000G 
212/412-9506 ~a=,:w~~ 

BRIAN J. IIOCKl!TTI . 

~f~'Ytverstetn Mathias 
& wax1ar, u.e 

700 GuaranlY Of~. 
28 r.h11tdl Sltlll 
B~tlftllo, NV 14202 
7161853-5100 
FAX 71Gr'653-!119!J 
bbockeWOllppes.com 

LEWIS M. SMOU!V 
Treosurer 
45 Aockafonor Plua 
Sul10 ,ao 
New Vork, NY 10111 
212/421•G85S 
FAX 2t21BOG-02DO 
1m1 &p1pellne.eom 

JACK C. AUSPITZ 
Del~ ID the HoUH 

a1' (Jolega,c: 
Momson & fOIJGllr LLP 
1290 Avenue 01 u,e Americas 
Now Yolk, NV 10104 
212/'1G8•8'o-1G 
FAX 2121468·7900 
Jau1p11a • mofo.com 

fg~~llCH'18Si Ao..,..rrt;rri."fo 
Michael A. co~ 
Shira A. Soheia~in • 
Hftr,v P, Trueheart, Ill 
P. Kevin Ceslel 
Mcuk H. Alcoll 
Gt1rald G. Paul 
Marie 0. Zauderer 
Bamlca ~t Laber 
John M. NDnft:l 
Jack o. Au.,pllt 

Vin Fnr,lntlle & M(li/ 
(213) 909-6136 

Ellen Licbennan1 FAq. 
Debevoise & Plimptan 
875 °!'bird Avenue 
New York, New York 10022 

J'anumy S, 2001 

Re: Report on PubliQ Trust and Confldenc:e In lbe Legal 
Sy1tem 

DearR\Jen: 

Thmk you for soliciting our Committee's review and comment 
on lhe Special Committee's Report on Public 1'iust and Confidence in 
the Legal System (the "Report"). We preface our conunents by 
coJ\uncnding yO\u- Committee's thorough ai\d thoughtful a.nalyans or 
thC$e ;mportant ma.tlers. I.ike most lawyers, our Section members have 
expressed treat concern over the apparc11t deterioration of the public's 
trust and confidence Jn our profession, and in thej,,dicial system. 
Overnll. our ad hoc committee, convened for the limited purpost: of 
reviewing the Report, was favonlbly itnpressed by the m:,Jority of tllc 
Report's recommondatlons, We must note that, because of the time 
deadline. this commcntary/ro.port has not been approved by tile 
Comn1crcia\ &. Federal Litigation Section (11C&FL Section"). Below. 
we offer our limited com1ncn.ta:ry and suggestions on mau.ers ond issues 
our ad hoc commillee believes are ofpl\rticular importance to tho · 
members otthc C&11·L Scctlon: 

1. Diverslt):: We note Lhat some aspects of'thc Report 
addressing critical iss\les of bias, prejuclic.e 1111d diversity, reflect a 
''d0\'Yl1•Sta.te" pC?rspeetivc that may 1.tnderstate the extent of these 
problems lhrougliout the state. Prom the perspective of our "Ad Hoc" 
Committee, which u1cluded sovcrol up-state praetitioners, tl1e..'I divet•sity 
problems identified in )'01.\r Report. oro much more prono\tnccd outside 
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Ellen J .. teh~1nu1.n, Bsq. 
Pagel 
January S, 2001 

the mc,irup<,lilan New York City practice a.l'ea. As the Report notes, bowever, it is difficult for us 
to qwmLi fy the extent ,,r lhe problem because there is no central resour~ for tho collection of 
dnln concerning lhe composition orlhcjudiciaty, court sta(t, or even the Dar. n,e lack or data on 
those issues of greot importance is surprising, a11d u11acceptablc, /\ccordingly, we recommend 
thal tbc Report includa an urgent recoinmcndation tbaL a project be funded by NYSB/\ and/or 
OCA to gather information nnd datn neccssa1y to gauge the nature and scope of the problems 
a,sociatcd with a lack of ethnic and gander diversity, which were aUudcd to, but not delinccl or 
mcnsu1-ecl, jn tho Report, This information Jnay also be of use to other committees and 
organizations, such ns Judge T<nya•s recently formed task force to e'valuatc the involvemont of 
women and mi11oritid$ in lh.c wgh•prol11c and lucrntive commercial litigation practice area, We 
beliovc that the collectio.a of this basic infonnation will also provide \ha .Bar, local polidcal 
urga11iz..,tio11s anrl State Court Administration personnel with a \1Seful tool to promote and 
improve: diversity in our legal system ill a way that p1-omotes public trust and confidence, 

2. Non-T.awyer Judges: We concur with the Report's recommendation that all 
jlldgen. including town justices. be lawyers. It bus been the ex1>erjcnce of 011r CommiLtee 
members, 1mtl m.,ny of nur collcae,ucs. that a lack of professional legal training presents a 
!.igniCicatlt in11>edimcni to tbe consistent admlnistralion of justice at the town and village level, 
where i11divtt.luals are mm1L likely to have their fll'St and most direct contact withjudgcs, lawyers 
und the lcgnl system . 

.3. Court Re~lructl!tlng: Our Committee believes that the recently implemented 
Conimercinl Part of the Supreme Court has goncrally been successful in providing a mechanism 
for tho expeditions hnndling of commercial cases. This, in tum, promotes the afficic.acy of th·c 
.court system in general, by molcins it more specialized and user-frieml1y. and by relieving 
prc:~umrc upon the other branches of the judiciary. 1:or these rcilS011s, we recommend that tbe 
RcpoJ·t includ~ nn affirmative n:c.:om,ncndatio.n thQt [the expansion of] the commercial part of the 
court system bo exp;inded lo ot11cr 11rcas of the stato. Our CoJJUmttee has no rccomme11dation at 
this time on lhc proposed wufication or the court syste1n. 

4. Mandntnry Conferences: The Committee agrees with the Rcomn1endation of the 
Report((,. 22) lhat early. mandatory schodtlliog conferences he convened by the assignedjudge. 
PrcUmioary conferences COLlkl be \lscd to amve a.La mutually acceptable discovery schedule, and 
iclenli ry nny prclillliluuy issues in tho litigation. We iuggest that this requirement 1nirror the · 
requirerncnL..; nrRulo 16 applicable to federal actions, which, in our Commiuee's cxpcrlcncc. bas 
proved to be a succc.s.sl\11 means of docket control that minimizes the acnou11t of discovery 
disputes aml discovcry-relnted 1notions. 



El1en T ,icbunnrin. Jlsq. 
PaccJ 
January S, 2001 

5. Pre-judgment Interest: With respect to the Committee's recommendation thnt the 
CPT.,R be omenclcd to incll1de pre-judgme11t interest, our Committee does not view this proposed 
amcmlm011t n.i; :i necessary step to improve Lhd public's trust a11d confidence in the legal system. 
The prcn1iso of the proposed amCJldmcnt is that defendanls in civil litigation arc rcsp011sibJc for 
unnecessary ancl intentional c.\ela.ys in lhe ptOb"Tess 0flitibrati011. We believe that this prcinisc is 
nnwcd, nnd tll::1t the prol)osed amendmcnt would unfairly pcna)i2e and blame defendants for 
dolays thtit occ-ur in the progress ofJitiga.tion, without regard for the actual reason for the delay. 
1'bo p1•oposcd ,uucndJnCJltto CPlR § 3221, which simply tolls the acc1-ual of Interest in a 
plninLifrs favor. docs not adequately balance the heavy burden that the proposed amendme11ls 
woold i111posc exclusively \lpon derendanls. · 

' ' 

6. ,\ltcmativc Disputg Rcsolutioo: With respect to lhe Report's recommendation on 
nltcmntivc dispute resolution, we join the Report's recommendation that additional resources be 
~\ltoc:nlcd LO promote alternative dispute resolution. In addition, our Committee felt that 
ndditionnl 1-osourccs for the training ofpmfessional medjators would boost the confidence of 
ntlomcys nnd tbch- clients in court•sponsorcd mediation and arbitration. However, ~ do not 
support !he lmpos;li<>n or mandutory mediation that bas been adopted in other jurisdictions. 

7. Circulation of the Journalists' Handbook: Our Committee agrees with tho 
Report's rccommendtitions concerning the dissemination of a legal hm1dbook explaining the 
pLtramcLeOii nfapproprinle commenlary on pending legal cases, and other rules applicable to the 
jlldiciru')'. Our Com1nittcc suggests, however, that the contents of tile handbook not only bo 
diNseminnti:d in paper form, but made available on the intemeti. either on the New York State .Bar 
/\ssocintf on silo, or on the site of the Offico or Court Adminislratio11, 

SUMMARY 

Rxeept a.~ indicalecl. our Committee generally supportS the 1·ccommcndatlons and 
commct1ts set forth hi the Report. J>Jc.,sc note, however, that due lo lhe tfo1e constraints (which 
lcrt less 1han 01101nontlt [including holidays] for preparation oftheso comments), it was not • 
possibla for lho fl.lU Con,miUcc ol'thc Commercial and Federal titigation Section to meet and 
comment on the Reporl. Acco,'tlingJy, our comme11ts must 11cccssarily be subject to further 
review nnd coinntcnt by the full Committee. 



Ellen Lieberman, l?sq, 
Pngc4 
Jumuuy S, 2001 

''11rnnk you again for 1,.U of your hard work on this very important project, nnd plea.i;e let 
us know if WI! nmy be nffurfltcr assistance. 

V cry truly yours, 

ISHMAN, CUNNJNOHAM, RTESTBR & HVD~ L.L.P. 

T.,]('Jjvs 

C! Dcrnadette Calahma. ElK}, (viafac.rimile: 716-292-5793) 
Marga rot S01·owka-Rossl, llsq. (via facsimile: S 18-426-4260) 
Sbar011 M. Porcellio, Esq. (viafi,c,rimile: 716-853 .. Sl 1S) 
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MEMORANDUM 

TO; L. BETH KRUEGER 

FROM: BARBARA SAMEL. CHAIR-ELECT YOUNG LAWYERS SECTION 

SUBJECT: REPORT ON 'PUBUC TRUST AND CONFIDENCE IN THE LEGAL 
SYSTEM 

DATE: DECEMBER 27, 2000 

T have reviewed the Report on Public Trust and Confidence in the Legal System and offer the 
following comments on behalf of the Young Lawyers Section. 

1. Page 4 of the report recommends that the Association compile infom,ation on the number of 
attorneys and judges of color in various positions in the legal profession and in different 
communities of the state. The Young Lawyers Section would recommend that these statistics also 
include information on the number of women attorneys represented in various positions in the 
profession. It would also be helpful to include statistics on years of practice and type of practice, i.e. 
large pri~te firm, government., corporate. In addition, a mechanism should be developed to 
discover the rca.'\ons why women or minorities leave specific types of practice c,r choose a particular 
career path. Statistics alone will not show the whole picture and the Bar can be better prepared to 
recommend procedures that promote diversity in retention with this additional information. 

2. Page 40 discusses professionalism and civility and calls on law schools and bar associations to 
offer mentoring programs for new attorneys and classes on professionalism and civility. The report 
states that, ,cit is our view that some young lawyers equate incivility with strong advocacy," ~d 
genenlly indicates that incivility is a major problem with young lawyers. The Committee should be 
aware that many young lawyers h1ve a-perienced unprofessional and overzealous behavior by their 
older colleagues. In many instances young lawyers feel that older lawyers attempt to take advantage 
of the fact that they are new to the practice. The Young Lawyers Section does not feel, and there is 
no evidence, that uncivil behavior is worse among young lawyers than any other age group. 'this 
section of the report should be rewritten to reflect the fact that discourteous behavior is evident in 
the profession generally. W~ do not however, disagree w;th the suggestion th:it law schools as well 
as bar associations should offer mentoring programs on the topic and that all attorneys have access 
to such programs. 

Thank you for the oppon:unity to comment on this report The Young L'lwyers Section would 
be able to endorse the report and its recommendations as a whole if the portion of the report on 
professionalism and civility was rewritten per the suggestion above. 
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COMMmEE ON ALTERNATIVE DISPUTE RESOLUTION 
GREGORY H. HOFFMAN 

Chair 
AT&T Corporation 
476 Corbett Avenue 
San Francisco, CA 94114 
415/442-3776 

To: Ellen Lieberman, Esq., Chair 
Special Committee on Public Trust and Confidence in the Legal System 

L. Beth Krueger, Liaison 
Special Committee on Public Trust and Confidence in the Legal System 

Date: December 22, 2000 

Re: Comments of the Committee on Alternative Dispute Resolution on the 
Report to the House of Delegates: Enhancing Public Trust and Confidence in the 
Legal System 

The Committee on Alternative Dispute Resolution appreciates your invitation to review and 
comment on your committee's report to the House of Delegates entitled Enhancing Public Trust and 
Confidence in the Legal System (the "Report") as well as on the recommendations contained therein. 
Our Committee will comment on those aspects of the Report that bear directly on issues related to ADR. 

On the whole our Committee was very impressed with the Report and the significant effort that 
your Committee obviously undertook in producing the document. With respect to ADR issues, we 
generally endorse your Committee's conclusions, and would take this opportunity to share our thoughts 
with you on certain subjects addressed by or relating to your Report. 

Our Committee compliments the Report's insightful recognition of the value of ADR, and agrees 
with you that ADR provides great benefits affording solutions to many concerns highlighted by your 
Report. While we will elaborate on some of these advantages, we would like to go on record as stating 
that ADR is not a replacement for a sick or broken legal system. To the extent that parties face bias or 
prejudice or are barred access to justice, that there are delays or excessive costs in reaching a fair trial or 
that our legal system is not "user-friendly," these problems should be fixed, not simply bypassed through 
resort to ADR. Without an effective legal system providing a reasonable degree of clarity on the 
outcome of litigation, parties lose the ability to shape the resolution of their dispute through reference to 
predictably enforceable norms. Understanding that ADR complements and supplements our litigation 
system, our Committee would make the following observations and suggestions. 

Do the Public Good • Volunteer for Pro Bono 



• The Report incorporates comments on ADR in connection with (a) the need for a 
comprehensible user-friendly Court System and (b) the public understanding and media 
portrayal of the legal system. The Committee agrees in large measure with these 
comments and would encourage you to extend the application of ADR to a discussion of 
ADR in connection with bias and prejudice and access to justice, as well. 

• ADR processes enhance the trust and confidence of parties in the legal system and 
generally lessen bias and prejudice. User surveys reflect a high degree of satisfaction 
with neutrals and the mediation process. This trust and confidence translates into a 
conviction that the neutral is not biased or prejudiced. Examination of the role and 
training of mediators supports this because neutrals learn that it is not their views or 
judgments that matter, but rather the parties' own views and choices. Parties are 
encouraged to make their own assessments of their interests and of the costs and risks of a 
case going through trial and appeal. To the extent parties seek to be heard, the 
opportunity to state their "case" in an informal mediation, free from the rules of evidence 
and other restraints can produce great satisfaction. 

• The Report should encourage compiling statistics with respect to the diversity of neutrals 
that participate in court-annexed ADR programs and should encourage diversity on the 
panels of neutrals used for court-annexed ADR. (See Report at 5, 65.) 

• The Report should include neutrals that participate in court-annexed ADR programs in its 
discussion of sensitivity training. (See Report at 5-6, 65.) 

• The Report should mention the significant contributions of community dispute resolution 
centers ("CDRCs") -- which handle referrals from family court, criminal court, landlord 
and tenant court, and other forums -- in its discussion of programs that provide assistance 
to individuals of modest means seeking legal assistance. (See Report at 19, 21, 67, 68.) 

• Our Committee agrees with the Report's discussion addressing imbalances of power in 
matrimonial and other family law actions. (See Report at 20-21, 67.) However, we 
disagree that measures should ensure "that the [ADR] programs are voluntary." (Id.) 
Mandatory court-annexed programs have proven highly successful. In such programs, 
judges may compel the parties to participate in one or two mediation sessions. 
Subsequent sessions occur on a voluntary basis. We are concerned that the current 
language in the Report suggests that your Committee opposes such programs. 

• In addition, ADR provides parties involved in family law cases with the opportunity to 
articulate their legal, economic and emotional issues with a professional trained to help 
them in their own problem solving as well as in their interpersonal communication and 
self-reflection. Were the matrimonial bar to more fully embrace ADR it would permit 
them to protect their clients while pursuing their goals in a less combative, more 
collaborative manner which is particularly appropriate in the family law context. 



• Our Committee agrees that achieving prompt settlements is a clear way to encourage 
public confidence in the Court System and that encouraging the use of ADR will increase 
the number of prompt settlements. We also agree that the availability of court annexed 
and court-referred ADR should be expanded and that it is appropriate to develop 
standards for neutrals and to enhance the education ofparticipants in the system about 
ADR. We would reiterate our concern about the use of the word "voluntary" in this 
section, given that certain highly effective programs are mandatory (at least for one or 
two sessions). (See Report at 26, 69.) 

• The Report should mention that even when ADR does not result in settlement, it 
frequently helps parties clarify the issues impeding settlement and that are animating their 
adversaries. 

• The Report should include increasing budgets for the designation of .neutrals and for ADR 
training in its discussion of increasing budgets for the designation of and training of 
officials in connection with settlement discussions (See Report at 27, 69.) 

• The Report refers to ADR as an adjunct program that "divert[s] litigants from the Court 
System or strengthens litigants' ability to avoid future court involvement." (See Report at 
28, 69.) Our Committee views ADR as a means of minimizing traditional litigation, but 
not as a means of "diverting" litigants from the Court System. We are concerned that 
some people might view such comments as suggesting that through ADR litigants are 
somehow forfeiting their rights to avail themselves of the courts. In contrast,.our 
Committee promotes the development of a multi-door court where ADR is one of the 
options litigants have through the Court System at the earliest stages of their dispute. 

• The Report should encourage the use of peer mediation programs as a means of educating 
youth about our Legal System and effective dispute resolution. (See Report at 51-52, 75.) 

• The Report should explicitly mention ADR as part of the first of the three themes that are 
"vital to communicate" to teachers. (See Report at 53, 75.) ADR has become an integral 
part of our Legal System and will only become more important in the future and must be 
incorporated into any educational program covering how our justice system operates. 
Moreover, it provides young people with concepts that they can translate into effective 
tools for handling their own disputes. 

Our Committee asks that your Report address these comments in its final version and commends 
you, again, on your thoughtful work. 
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COMMITTEE ON ATTORNEY PROFESSIONALISM 
JOHN STUART SMITH 

Chair 
Nixon Peabody, LLP . 

~~=~x~i~~re ~~ Rochester, NY 14603 r::.1/' 
716/263-1353 ~ 
FAX 716/263·1600 · 

Memorandum 

December 26, 2000 

To: 

Subject: 

Special Committee on Public Trust and Confidence in the Legal System 

Comments on "Report to the House of Delegates: Enhancing Public Trust and 
Confidence in the Legal System" 

On behalf of the Committe:- on Attorney Professionalism, I am responding to the request 
for comments concerning the October 2000 "Report to the House of Delegates: Enhancing Public 
Trust and Confidence in the Legal System" submitted by the New York State Bar Association's 
Special Committee on Public Trust and Confidence in the Legal System ("Special Committee"). 
The Special Committee's work follows the May 1999 report prepared by Chief Judge Kaye's 
Committee to Promote Public Trust and Confidence in the Legal System (referred to as the 
"State Committee"). 

The Special Committee focuses its analysis on five issues: bias and prejudice and access 
to justice; the need for a comprehensible user-friendly court system; the jury system experience 
and adequate funding for court facilities; legal and judicial ethics; and public understanding and 
media portrayal of the legal system priorities. 

The difficulty with any report that focuses on the legal system-at-large, rather than on 
some discrete aspect of legal practice, is insuring that implementation occurs. No one questions 
that public trust and confidence are paramount to the delivery of justice. With the goal of 
improving public understanding of how the legal system operates, the Special Committee called 
for the "cooperative and coordinated efforts of all those involved in the legal process". The 
Committee on Attorney Professionalism wholeheartedly supports that effort. It stands ready to 
work with the Judicial Institute on Professionalism in the Law, appointed by Chief Judge Kay 
and Chief Administrative Judge Jonathan Lippman, or with other committees as appropriate. 

Turning to the Special Committee's Report, the comments of the Committee on Attorney 
Professionalism concentrate on the fourth point: legal and judicial ethics (pages 34 - 48). We 
support the priorities identified by the Special Committee based on the State Committee's work. 
The Special Committee outlined several initiatives to complement the priorities including: 

Do the Public Good • Volunteer for Pro Bono 



( 1) a recommendation that other Departments develop an orientation program on 
ethics and professionalism for applicants for bar admission. This effort, in 
particular, seems to be one where our Committee can contribute. 

(2) a recommendation that the various grievance committees make periodic 
checks of written, radio and television advertising for Code of Professional 
Responsibility compliance and that a brochure be prepared discussing appropriate 
and inappropriate conduct in advertising. Advertising is often the face of the legal 
profession, not always a positive one. This Committee supports efforts to steer 
advertising to compliment the profession rather than undennine it. 

The Special Committee's Report is filled with good suggestions on how to turn ideas into 
practice, too numerous to mention individually. This Committee supports adoption by the 
Executive Committee and the House of Delegates of the call to action articulated in this Report, 
and we reiterate our willingness to work to fulfill the desired goals. 

cc: William J. Carroll, Esq. 
John A. Williamson, Esq. 
L. Beth Krueger 
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COMMITTEE ON ATTORNEYS IN PUBLIC SERVICE 

HENRY M. GREENBERG 
Chair 
12 Stockbridge Road 
Sllnge~ands, NY 12159 
5181475-0871 

PATRICIA K. BUCKLIN 
Vice-Chair 
Office of Court Administration 
Empire State Plaza 
Bldg. 4, 20" Floor 
Albany, NY 12223 
518/473-6087 
FAX 518/473-5514 · 

TO: ELLEN LIEBERMAN 
Chair 
Special Committee on Public Trust and Confidence in the Legal System 

FROM: HENRY M. GREENBERG 
Chair 
ELLEN B. FISHMAN 
Member 
Committee on Attorneys in Public Service 

RE: REPORT TO THE HOUSE OF DELEGATES: ENHANCING PUBLIC TRUST AND 
CONFIDENCE IN THE LEGAL SYSTEM 

Thank you for affording the Committee on Attorneys in Public Service the opportunity to 
comment on the October 2000 Report of the Special Committee on Public Trust and 
Confidence in the Legal System. We note with interest the many improvements since the 
last draft that was circulated. The Special Committee has produced a very fine product, 
in which you can justly take pride. 

The Committee on Attorneys in Public Service, while noi necessarily in favor of every 
proposal that has been outlined, can certainly support the Report as a whole. In 
particular, we are pleased to note the Report's encouragement of pro bono work by 
government attorneys, which complements our own initiatives (Report at 17, 66). 

Do the Public Good • Volunteer for Pro Bono 
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COMMITTEE ON CONTINUING LEGAL EDUCATION 
CONAL E. MURRAY 

Chair 
196 Croton Avenue ~ 
Mount Kisco, NY 10549 
914/697-3201 
FAX 914/697•9216 

Memorandum 
December 20, 2000 

To: Special Committee on Public Trust and Confidence in the Legal System 

Subject: Comments on Report to the House of Delegates: Enhancing Public Trust and Confidence in the 
Legal System 

On behalf of the Committee on Continuing Legal Education, I would like to offer the following comments 
on the above captioned report. First of all, we commend the Committee for its excellent work in preparing this 
report. The Report is a very thoughtful and thorough treatment of the subject and contains a number of fine 
recommendations. While there are numerous references to educational activities throughout the Report, we 
have focused on the following items for comment. 

• Page 65, at paragraph 3.a. (Recommend that the Association and other bar associations incorporate diversity 
issues into MCLE, law office management programs and resources). We agree and strive to do so where 
appropriate in our programs and publications. 

• Page 72, at paragraph 3.a.5. (Recommend that bar associations and other MCLE providers assess their 
course offerings to ensure that this topic [substance abuse] is included in both the practical skills programs for 
new admittees and the seminars for more experienced attorneys). We agree and strive to do so where 
appropriate in our programs and publications. 

• Page 73 at paragraph 5. b. (Recommend that the distinction between incivility and zealous advocacy be 
addressed in law school and bar association MCLE courses; law office in-house education; and mentoring 
through bar associations and law firms). We agree and strive to do so where appropriate in our programs and 
publications. In particular, we have included this topic in our practical skills series for newly admitted 
attorneys, and in a statewide series of programs we present each spring and fall, for all attorneys, on the topic of 
"Ethics and Professionalism," cosponsored with NYSBA's Committee on Attorney Professionalism. The same 
would pertain to the recommendation at page 73, paragraph 8.a.2. (Recommend discussion of advertising issues 
in Association and local bar association educational programs and materials on practice management and 
professional responsibility). 

We hope that these comments are supportive and helpful, and we welcome the opportunity to assist in the 
implementation of the Report's recommendations in the area of NYSBA CLE activities. 

cc: William J. Carroll, Esq. 
John A. Williamson, Esq. 
L. Beth Krueger 
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AD HOC COMMITTEE ON THE JURY SYSTEM 
CHARLES F. CRIMI, JR. 

Chait 
Crimi&Criml 
Suite 3t0 
1 East Main Street 
Rochester, NY 14814 
718/325-2830 
FAX 718/325•2459 

Ellen Lieberman, Esq. 
Debevoise & Plimpton 
875 Third Ave. 
New York, NY 10022-6225 

Dear Ms. Lieberman: 

January 2, 2001 

On behalf of the Ad Hoc Committee on the Jury System, thank you for the opportunity to 
review the report of the Special Committee on Public Trust and Confidence in the Legal 
System. 

Our study .focused on the proposals relating to the jury system. I am pleased to report that we 
endorse each of these recommendations. 

We appreciate the Special Committee's advancement of these proposals ~nd its work to 
improve the effectiveness of the jury process. · 

We would be pleased to assist in pursuing implementation of these measures. 

Sincerely, 

Ckk 
Charles F. Crimi, Jr. 

CFC/jck 
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COMMITTEE ON LEGAL EDUCATION AND 
ADMISSION TO THE BAR 
LAUREN D. RACHLIN 

Chair 
Kavlnoky & Cook 
120 Delaware Avenue 
Buffalo, NV 14202 
716/845-6000 
FAX 7161845-6474 
lrachli'I Oprodlgy.net 

December 27, 2000 

L. Beth Krueger 
New York State Bar Association 
One Elk Street 
Albany, NY 12207 

Re: Report of the Special Committee on 
Public Trust and Confidence in the Legal System 

Dear Beth: 

The New York State Bar Association Committee on Legal Education 
and Admission to the Bar has reviewed and fully endorses the report of the 
Special Committee on Public Trust and Confidence in the Legal System 
contained in the October 2000 report to the House of Delegates. 

LDR:dmj 
153011 

Sincerely yours, 
' .. ~) 

KAVINOKY &-COOK;--CCP 

(>';r✓f}~L __ 
:··Laur~~,rj: Rachlin 
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HARVEY B. BESUNDER 

Ellen Lieberman 
c/ o L. Beth Krueger 
NYS Bar Association 
1 Elk Street 
Albany, NY 12207 

LAW OFFICES OF 

HARVEY B. BESU1'~ER 

TI-IE WOODLANDS 
700 VETERANS MEMORIAL HIGHWAY 

SUITE310 
HAUPPAUGE, NEW YORK 11788-2929 

(631) 361-5131 
Fax: (631) 361-5134 

ALISON J. BESUNDER* 
OF COUNSEL 

* Also admitted in MA 

December 14, 2000 

Re: NYS Bar Association, Special Committee on Public Trust and Confidence 
in the Legal System 

Dear Ms. Lieberman: 

I have been asked by Barry Kamins, the current Chair of the NYS Bar Association 
Committee on Professional Discipline, to comment on the report to the House of Delegates 
regarding Public Trust and Confidence in the Legal System. [Due to Mr. Kamin's current 
position as a member of Judge Kaye's Committee, he asked me, as past chair of the State Bar 
Association Committee to provide you with comments.] Please note however, that due to 
the time constraints we are unable to convene the entire Committee for their comments. 

Generally speaking, I am in favor of the recommendations made by the Committee. 
However, I am not in favor of opening disciplinary proceedings to the public once a prima­
facie case has been established, or at any other stage of the proceeding. In view of the fact 
that there is currently a mechanism in place for temporary suspension of those attorneys 
whose activities have become a danger to the public, it seems that there is no benefit to be 
gained by opening these proceedings. I believe that opening the process to the public 
transforms the grievance procedure into a public process, one that is subject to influence by 
public opinion. The grievance process was designed to be independent of such influences. 
Once the media is alerted to an open grievance proceeding, there is a great concern as to the 
method of reporting that matter, and a danger that the underlying facts or the process itself 
will not appropriately be reported to the public. 

The c~rrent process is sufficiently open to the public. When an attorney is 
disciplined, censored, or suspended, the finding is made public and published in the New 
York Law Journal. Very often, the decisions is reported on by local and regional newspapers. 



Lieberman letter 
December 14, 2000 
Page2 

I believe that the current system of maintaining confidentiality with regard to the process, 
and protecting the complainants as well as the attorney should be maintained without 
change. 

On the other hand, I certainly believe that wide-spread publicity with respect to the 
pro-bono work and substance abuse programs for lawyers be increased, and that strong 
efforts be made to ensure that the media reports on these programs and the positive 
influences and efforts of lawyers, to counter-balance the negative portrayal of the legal 
profession and lawyers in the media. 

The balance of the report is generally well thought out and makes suggestions which 
will be valuable to the profession. 

HBB/ac 

cc: Barry Kamins, Esq. 
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COMMITTEE ON WOMEN IN THE LAW 
CARLA M. PALUMBO 

Chair 
The Legal Aid Society 
65 West Broad Street 
Sulte400 
Rochester, NY 14614 
716/232·4090 
Fax 718/232-2352 
carly1002@aol.com 

Ellen Lieberman, Esq. 
Debevoise & Plimpton 
875 Third Ave. 
New York, NY 10022-6225 

Dear Ellen: 

December 21, 2000 

The Committee on Women in the Law congratulates the Special Committee on Public Trust 
and Confidence in the Legal System for its comprehensive work and valuable 
recommendations to foster public confidence in the justice system. 

In particular, we applaud the recommendations to curb bias and promote equal treatment in 
the justice system, and address concerns in family law matters. Regarding data compilation 
on minorities in the profession, we note the value of gaining information on women as well. 
Toward that objective, our Committee plans a survey regarding career paths, opportunities for 
advancement, workplace concerns, and related issues. 

Our Committee reviewed the report at its December 14 meeting and voted for endorsement 
with two suggestions. We believe that further exploration of specialization would be useful in 
considering means of building public understanding in the selection and roles of attorneys. 
We also encourage the Committee to call for pursuit of merit selection of trial judges currently 
elected. This long-time Ass.ociation position would enhance public confidence by helping to 
take politics out of seeking service on the bench. 

Please do not hesitate to contact me should you have any questions on our comments. We 
would be happy to work with you on pursuing these important initiatives. 

Sincerely, 

~ 
Carla M. Palumbo 

CMP/jck 

Do the Public Good • Volunteer for Pro Bono 









EVAN A. DAVIS 
PRESIDENT 

The Aaeoclatlon of the Bar 
of the City of New York 

42 WEST 44TH STREET 

NEW YORK, NY 10036-6689 
FAX: (212) 76IWI 116 

December 21, 2000 

L. Beth Krueger 
New York State Bar Association 
One Elk Street 
Albany, New York 12207 

PHONE: (212) 382-6700 
E•MAIL: EDAVISOABCNV.ORG 

Re: Special Committee on Public Trust 
and Confidence in the Legal System 

Dear Ms. Kreuger: 

The Association of the Bar of the City of New York generally 
supports, with one significant reservation, the report of the 
Special Committee on Public Trust and Confidence in the Legal 
System. The report clearly reflects a substantial amount of work 
by Ellen Lieberman and the members of her committee, and all are 
to be congratulated. 

We note that the recommendations in the report generally 
track those of the Committee appointed by Chief Judge Kaye. Both 
reports contain extensive recommendations with regard to 
education and outreach, and making the justice system more 
accessible to those who need it. The State Bar, the Association 
of the Bar and other bar associations around the state have been 
implementing constructive programs in this area, but clearly more 
needs to be done to create a public both informed of the justice 
system and capable of utilizing it effectively. 

We take issue with one significant recommendation in the 
report. Chief Judge Kaye's Committee urged that attorney 
discipline proceedings be opened to the public once a prima facie 
case has been established. The State Bar Committee report 
opposes this view, and urges retention of Judiciary Law Section 
90, which bars disclosure of discipline until there has been a 
court determination that serious discipline is warranted. 

The public image of lawyers is, if anything, becoming more 
negative. The general secrecy of disciplinary proceedings cannot 
foster the confidence in lawyers that is needed. We frequently 
hear from members of the public frustrated that they cannot learn 
anything with regard to a lawyer's disciplinary history. Other 
states have long ago lifted the veil that still enshrouds New 
York's process. We believe that maintaining confidentiality 
until after a prima facie case is established strikes a balance 
between the rights of the lawyer and the needs of the public. 





THOMAS F. UOTTI 

FLOYD T. EWING, Ill 
CHRISTOPHER W, ZEH 

Ms. L. Beth Krueger 

LAW OFFICES OF 

THOMAS F. LIOTTI 
1001 FRANKLIN AVENUE-SUITE 300 

GARDEN CITY, NEW YORK 11530-290 I 
(516) 739-3700 

FAX:(516) 739-0613 

December 11, 2000 

New York State Bar As&ociation 
One Elk Street 
Albany, New York 12207 

Re: Report on Public Trust 
and Confidence in the Legal System 

Dear Ms. Krueger: 

OF COUNSEL 

THOMAS A. ILLMENSEE 

I have received a copy of the above Report from M. Kathryn Meng, Esq., President of the 
Bar Association of Nassau County, who has requested my response to the Report. I have also left 
word for you that I would like to re-print this Report as part of the New York State Bar 
Association's Criminal Justice Section Journal. I am told that you are working those details out 
through Lyn Curtis and Wendy Pike for our January, 2001 issue. 

Second, the members of this Special Committee should be commended for the invaluable 
service they have performed. Until this Report, our profession, at least since Watergate, has 
suffered an enormous diminution of its image. Not knowing the cause or what to do about it, the 
profession bas been in a malaise for thirty years on the question of image. This Report has 
brought us out of the dark ages and into a modem era. 

My first suggestion is that this excellent Report has only begun to scratch the surface. 
What is needed is an ongoing Committee and perhaps a sub-committee that could then seek to 
implement the recommendations of the Report. Every bar association in the state should have a 
similar working committee. 

Third, I want to thank the Committee for 1ts acknowledgments at page 11, footnote 24 
and pages 47 and 48, footnotes 101 and 102. The content of the Report should be disseminated 
widely. I will make every effort to cite to this Report in Iiext year's version of our book. See, A 
Practice Guide to Village, Town and District Courts, West Group (1999). 



Fourth, the Committee has urged that brochures be created for consumers to make our 
courts more user friendly. In that regard, I have drafted a pamphlet for pro se defendants. I have 
sent copies of this pamphlet with a letter to my colleagues throughout the State. I believe that the 
pamphlet is precedent setting, but more importantly, helps litigants to better understand their 
rights. Please feel free to distribute the pamphlet and cover letter as widely as you wish. 

Again, please thank the Committee for this outstanding Report. Best regards. 

TFL:ma 
encl. 

cc: Hon. Judith Kaye 
Vincent Doyle, Jr., Esq. 
M. Kathryn Meng, Esq. 
Kathryn Kase, Esq. 

Very truly yours, 

Thomas F. Liotti 
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Hon. Thomas F. Liotti 
Village Justice 
Village of Westbury 
235 Lincoln Place 

NEW YORK STATE 
COMMISSION ON JUDICIAL CONDUCT 

801 SECOND AVENUE 

NEW YORK, NEW YORK 10017 

212-949-8860 212-949-8864 
TELIPHONE FACSIMILE 

December 7, 2000 

Westbury, New York 11590-3295 

Dear Tom: 

Thank you for sharing with me your Pamphlet on Trial Procedure. It is an 
excellent document and I wish that something similar could be available to Pro Se 
:Oefe~dal)ts in all courts of.the state. · Ivly greatest disappointment as a lawyer, 
resident of this state, and Administrator of the Commission is that Pro·Se · 
defendarits and other liti'gailts ~ppear in our courts and receive inadequate attention 
to their rights. This document seeks to educate them in clear, concise terms, and it 
is clear that judges who would distribute this would also protect the rights of 
l~tigants. It's a great pamphlet. 

I have skimmed the materials you sent me on the Mogil case and thank you 
for sending them to me and for your continued expressions of gratitude for my 
staffs efforts to do our job. I appreciate your kind words, but we did nothing more 
than what we should be doing. It was an interesting case for all ofus. Getting 
books published is not an easy task; but I appreciate the opportunity to read your 
manuscript and will do so soon. 

I have a request. Instead of my copying the pamphlet for distribution to the 
Commission members, I would appreciate your sending me about 15 more of the 
pamphlets. The education _C>f Pro S_e litigants is so important that I'd like. to share 
the.pamphlet with t4e· Commissicm.''TJust wish mrn;e judges would seek to' do the 

·• ' . • . . 1 . • , • 

same· as· you have dorie and, equany•important, to respect and protect the rig~ts of 
all those who come to court without counsel. . 



Again, I thank you for thinking of me, and on a personal note, I wish you 
and your family the happiest of holidays. I hope your parents are well. Please 
send them my very best wishes. 

Very truly yours, 

a:rern 

2 



INCOR.POR.A TED 
VIUAGE OF WfSTBUR Y 

VILLAGE JUSTICE COUR. T 

PAMPHLET ON TR.IAL 
PROCEDUR.E 

FOR. 
PRO SE DEFENDANTS 

BY 

THE HONORABLE 
THOMAS F. LIOTII 

WESTBURY Yiu.AGE JUSTICE 

THE HONOR.ABLE 
ELIZABETH D. Pf.SSALA 

ACTING VILLAGE JUSTICE 

HELENLAVERSO 
CLERK TO JUSTICE 

DOROTHY J. LOTTEN 
COUR. T CLERK 

OLGA R. HAR.COURT 
COUR. T CLERK 

Introduction: Welcome to ·the 
Incorporated Village of Westbury 
Justice Court. If you are pro se 
that means that you are appearing 
in this case without an attorney. 
The purpose of this pamphlet is to 
explain the procedures that the 
Court will follow during your trial. 
The Village Justice Court is a local 
criminal court and a part of New 
York's Unified Court System. It 
has jurisdiction over certain types 
of cases occurring within its 
geographic boundaries. While the 
Court will extend every courtesy to 
you as a pro se litigant, it must at 
all times be fair and impartial. 
Therefore, it is necessary for you to 
have some familiarity with 
courtroom procedure and th,e rules 
of evidence. The Court urges you 
to read this pamphlet carefully and 
to ask any questions that you may 
have about it. This is the Court 
closest to the people and we want 
to make it user friendly. 

Plea Offers and Sentences: In 
light of your previous record, if any, 
you should consider any plea offers 
made to you prior to trial. The 
court has access to your driving 
record through the Department of 
Motor Vehicles. You should also 
consider the range of sentences and 
surcharges that may be imposed as 
well as possible civil penalties, i£ 
any, points on your license and 
eligibility for point reduction 
programs. 

Right to Counsel: You must 
understand that you have a right to 

counsel throughout all stages of 
these proceedings. If you cannot 
afford counsel, the Court may 
assign counsel to you free of 
charge. In this County. counsel 
may be assigned only i£ you are 
charged with a crime or a violation, 
that while not a crime, may, upon 
conviction, carry with it a possible 
jail term. The Court urges you to 
carefully consider your options and 
urges you to have counsel, either 
retained or assigned, to represent 
you throughout these proceedings. 
While you have a right to counsel, 
you also have the right to represent 
yourself. 

Burden of Proof and 
Presumption of Innocence: The 
prosecution has the burden of proof 
to prove you guilty beyond a 
reasonable doubt. If they fail in 
that burden, the charges against 
you will be dismissed. You are 
presumed innocent throughout all 
stages of the proceedings. Do not 
feel that the Court is angry at you 
for exercising your Constitutional 
right to go on trial. On the 
contrary. the Court is here to serve 
the public and to support you in the 
assertion of your Constitutional 
rights. 

Readiness to Proceed: Before 
announcing your readiness to 
proceed you should study the 
charging instrument that bas 
brought you into Court. For 
example, review the Summons or 
Simplified Traffic information. 
Review the law that you are 



charged with violating. You may 
wish to go to the library to review 
these documents, to do additional 
research or to plan your trial 
strategies. There are some law 
books available at the Westbury 
Public Library located at 445 
Jefferson Street, Westbury, New 
York 11590 (Tel: 516-333-0176). In 
addition, there is a County Law 
Library open to the public. It is 
located at the Supreme Court 
Building, I 00 Supreme Court 
Drive, 2nd Floor, Mineola, New 
York (Tel: 516-579-2903). 

On the day of your trial, you should 
have all of your evidence ready. 
Once the trial begins, there will be 
no continuances or adjournments. 
You should plan your opening and 
closing statements and prepare for 
both the direct and cross­
examination of witnesses. If you 
must subpoena witnesses or 
documents and you arc not an 
attorney, you may contact the 
Court and it will attempt to assist 
you in that regard. 

Non-Jury Trial: This Court hears 
only non-jury cases. That means 
that the Judge will decide issues of 
fact as well as law. At the end of 
the trial, the Court may find you 
guilty or not guilty. It may also 
reserve decision, meaning that it 
will render its verdict later and it 
may also issue an opinion after 
trial. 

Interpreters: If you require the 
services of a court certified 

interpreter, you should advise the 
Court. This is a free service, but in 
order . to have · interpreters 
available, you must advise the 
Court prior to the trial date. 

The Prosecution: The 
prosecution in this case has the 
burden of proof. The prosecutor is 
an attorney who is appointed by 
the Village Board of Trustees. In 
addition, you can expect that Police 
Officers. Code Enforcement 
Officers or Building Inspectors as 
well as other witnesses may testify 
against you. If you have a Building 
Code case you have a right to 
review the Building Department 
and Assessment files concerning 
the real property or leasehold in 
issue. You must make 
arrangements to do this prior to 
trial. 

Opening: Because the prosecution 
has the burden of proof, they must 
go first. 
You do not have to give an 

opening statement, but you may 
wish to do so. 

Direct Case: The People must 
present evidence in order to prove 
their case. They cannot ask 
leading questions. You may object 
to questions and/or answers. If you 
wish to object, all you must do is to 
say the word "objection." The 
Court will then rule on your 
"objection.. by saying either 
"sustained" or "overruled." If 
"sustained," you have won the 
"objection." If "overruled," you 

have lost the "objection." There is a 
stenographic record being made of 
the proceedings and you should be 
certain that all of your objections 
and other statements that you wish 
to have recorded, such as the 
Judge's rulings, are all taken down 
by the stenographer. It is 
important to make your 
"objections" before the witness 
answers. If the witness has 
answered and the objection is 
sustained, then you may wish to 
have the answer stricken. If you 
do, you should ask the Court to do 
so. 

You may also have all or any 
portion of the stenographic record 
transcribed. This is ordinarily a 
cost that you will incur unless you 
make an application, in forrna 
pauperis fm the status of a poor 
person), for the minutes. The 
Court has discretion to grant or 
deny your application. During the 
trial the Court may also act sua 
sponte (upon his own 
responsibility) to intervene by 
objecting or making rulings. 

Cross-Examination: After the 
prosecution is done with each 
witness, you may, if you wish, 
cross-examine the witnesses. If 
you decide to do so, you must ask 
questions of the witness and not 
make .statements. Your questions 
must be relevant to the case and 
the witness' direct testimony. 

Trial Order of Dismissal: At the 
close of the People's case you may 



wish to make a motion to dismiss 
based upon your legal and/or 
factual contention, that the 
prosecution has not met its burden 
of proof. The Court may rule on 
that motion or reserve decision. 

Motions: Motions are applications 
to the Court. Usually they are 
written but pro se (for one's self) 
defendants, with the Court's 
permission, may also make them 
orally. 

Evidence: Certified records may 
qualify as an exception to the 
hearsay rule. All documents are 
marked for identification first. You 
may wish to agree on a list of 
exhibits with the prosecution prior 
to trial You should also review the 
rules of reciprocal discovery and 
consider discussing them with the 
prosecutor. You are not required to 
testify. Your decision to testify, or 
not, is a personal and a legal one. 

Summations: At the close of the 
case you and the prosecution \Vill 

make your closing arguments. The 
prosecution will tell the Court why 
it believes it proved its case. You 
may wish to emphasize why that is 
not so and what your evidence, if 
any, showed. At the end of 
summations, the prosecution may 
request that you be found guilty, 
while you may, request that the 
Court find you not guilty. 

The Decision of the Court: The 
Court may decide its verdict from 
the Bench or may reserve decision. 
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· It may also ask both sides to 
submit legal memos to it before it 
renders its decision. The Court will 
make findings of fact before it 
renders its decision. 1£ the Court 
finds you not guilty, your case is 
concluded. If you are found guilty 
then the Court will proceed with 
sentencing. At sentencing you 
should make whatever mitigating 
arguments that you wish. 

This pamphlet is a guide that may 
assist you in making a decision 
about whether to proceed to trial or 
concerning a matter of procedure 
during the trial itself. We hope it is 
useful to you and that it will 
streamline trials for both sides 
thereby making the rendition of 
justice more efficient and due 
process of law a reality for all. 

Incorporated Village of Westbury 
Village Justice Court 

%35 Lincoln Place 
Westbury, NY 11590-3295 

Telephone (516) 334-1700 Fu (516) 334-7563 

DISCLAIMER 

This pamphlet contains some infofflUltion for 
pro .se litigants from the Village Justice 
Court. It is not legal advice and should not. 
in any way. be relied upon as such. All 
defendants are encouraged to seek counsel 
from an attorney of their choice and to 
supplement this information with research 
aad preparation of their own. The Village 
Justice Court. The Mayor. The Board of 
Trustees. and the Incorporated Village or 
Westbury disclaim any liability for the 
information contained herein and e:i:press no 
opinion as to its accuracy. 

Pamphlet Design by 
Naima N. Smith 
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