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Staff Memorandum

HOUSE OF DELEGATES
Agenda Item #6

REQUESTED ACTION: Endorsement of the report of the Special Commlttee on
Public Trust and Confldence in the Legal System.

Attached is the report of the Special Committee on Public Trust and Confidence
in the Legal System ("Special Committee"). The report focuses on issues
relating to:

(1) bias and prejudice and access to justice;

(2) delays in justice and the need for a comprehensible user-friendly court:

system;
- (3) legal and judicial ethics;
(4) the jury system and provision of adequate court facilities; and
(5) public understanding and media portrayal of the legal system.

An informational presentation on the report was given at the November 4, 2000
House of Delegates meeting, and the report was circulated to Association
Committees and Sections and local bar associations- at that time to afford
reasonable opportunity for review and input prior to formal action.

The Committee has received the attached comments and has made a number of
modifications to the report that was initially presented in November 2000, to
address issues raised. For convenient reference, enclosed is a listing of those
amendments with additions indicated in underscoring and deletions in strike-
through text.

The Special Committee's recommendations, incorporating the modifications, are
set forth between pages 65 and 76 of the report and are attached to this
memorandum for ease in review. The Special Committee has used check marks
to identify those items that deserve a high priority because of their particular
importance or timeliness. The summary provides page references for the
discussion of these issues and recommendations in the report.




As noted in the introduction to the report, public trust and confidence in the legal
system is fundamental and all encompassing. Without the confidence and trust
of those who should be using the system, voluntary adherence to the law and the
effective operation of the legal system are undermined. Moreover, virtually
everything related to the courts, the law, the police or any branch of government
impacts on the public's perception of the legal system. Because of the
significance of public trust and confidence, the Association has addressed issues
in this area since its inception and continues to focus attention on this subject,
given the problems and cynicism prevalent today.

The establishment of the Special Committee stems from a 1999 National
Conference on Building Public Trust and Confidence in the Justice System that
was conducted in Washington, DC. In advance of that conference, the chief
justices of the various states were urged to form state-level committees to
identify issues affecting public trust and confidence in their states’ justice systems
and to formulate strategies to address those issues. In response, Chief Judge
Judith S. Kaye appointed the Committee to Promote Public Trust and Confidence
in the Legal System ("State Committee") which released a report in May 1999 to
coincide with the national conference. After the conference, the State Committee
began the second phase of its work - the implementation of the strategies
identified in that report.

In late 1999, the Association appointed the Special Committee with a diverse
composition which included the chairs of Sections and Committees that address
issues relating to the justice system, as well as practitioners representing a broad
range of experience, practice settings and geographic locations. The Special
Committee was charged with reviewing the report and recommendations of the
State Committee, preparing a response, and formulating recommendations for
Association action to enhance public trust and confidence in the legal system. In
carrying out this charge, the Special Committee coordinated with other relevant
groups both within and outside the Association.

The attached report is the product of the Special Committee's nearly year-iong
study. lts five subject areas, listed above, parallel those examined in the State
Committee report. The Special Committee report addresses each of these topics
separately, including a discussion of the State Committee strategies, as well as
adding its own recommendations with respect to particular issues. The Special
Committee identifies those items in the State Committee report that it fully
supports, those that it supports in part or with modification, and those that it does
not believe are appropriate strategies.




Comments on the report have been received to date from the Committee on
Alternative Dispute Resolution, Committee on Attorney Professionalism,
Committee on Attorneys in Public Service, Committee on Continuing Legal
Education, Ad Hoc Committee on the Jury System, Committee on Legal
Education and Admission to the Bar, Committee on Professional Discipline, and
Committee on Women in the Law, Commercial and Federal Litigation Section,
Young Lawyers Section, Association of the Bar of the City of New York, and the
Bar Association of Nassau County. You will be informed of any additional
comments.

Ellen Lieberman, Chair of the Special Committee on Public Trust and Confidence
in the Legal System, accompanied by other representatives of the Special
Committee, will present the report of the House of Delegates.






NEW YORK STATE BAR ASSOCIATION
Special Committee to Promote Public Trust and Confidence
in the Legal System

Amendments of the Special Committee to Its Report to the House Of Delegates:
Enhancing Public Trust and Confidence in the Legal System
- January 2001 -

PAGE 5
1. Bias and Prejudice and Access to Justice
a. Bias and Prejudice - Diversity in the Profession

We recommend, as an initial step, that the Association compile information on the
numbers of attorneys and judges of color in various positions in the legal
profession and in different communities of the state. While this information is
available for law students,’ data about employment in various fields of law and
work settings in New York State is only accessible in bits and pieces. The lack of
a complete statewide picture hinders discussions and the development of
initiatives tailored to advancing diversity in particular areas. The availability of
this resource also would enable us to measure progress. Access to this
information also would be useful in informing students about the range of career
possibilities and how best to prepare for these different paths. Similarly, we
recommend compilation of data about areas of practice, career paths and related
information concerning women in the profession. We are delighted to learn of the
Committee on Women in the Law's ongoing work and plans in this area.

PAGE 20
2. Bias and Prejudice and Access to Justice
b. Access to Justice - Services for Persons of Modest Means

We also cite the value of the Court System's community dispute resolution centers
in assisting persons of modest means. Initiated in 1981 and long supported by the
Association, the centers handle referrals from courts of minor disputes. such as
interpersonal problems arising between neighbors and families. These forums
have the added benefit of helping to ease case congestion and curb delay.

PAGE 26
2. Need for a Comprehensible, User-Friendly Court System, Addressing Delays in
Justice '
b. Addressing Delays in Justice - Expedition of Discovery
Under current practice, the award of prejudgment interest is limited to specific
actions such as wrongful death, breach of contract, and recovery of property
damages, but is not recoverable in actions based on personal injury. We share the
opinion of the State Committee that awarding prejudgment interest in personal
injury actions should serve to i i
eoncluston expedite the settlement of the case and hence reduce the costs of
litigation to the client.

* For instance, The American Bar Association Guide to Approved Law Schools - 2000 Edition reports that, in the fall
semester of 1998, the minority student population at the 15 law schools in New York State averaged 23.4 percent,
ranging from 16.5 percent to 44.6 percent. At 68.
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PAGE 28
2. Need for a Comprehensible, User-Friendly Court System, Addressing Delays in
Justice
b. Addressing Delays in Justice - Other Issues of Delay
Additionally, the Special Committee commends the State Committee for
proposing expansion of existing innovative attempts, commenced in large
measure through the initiatives of the Chief Judge, to address a varety of
sociolegal problems that surface in the judicial system but are not susceptible to
effective and long-term resolution through traditional mechanisms. These
innovations include the development of specialized courts such as: Drug Courts,
Community Courts, Domestic Violence Courts, juvenile parts in the adult

cnmmal courts and Teen Courts, and ef—adjunet—prognmrs—ﬂa-a{—&weﬁ—hﬂganﬁ

programs promotlon of development of a mult1 door court where ADR is one of

the options litigants have through the Court System at the earliest stages of their
disputes. All of these experimental courts and programs appear initially to be

more effective than traditional court procedures but need to be carefully evaluated
over the longer term.

PAGE 37
4. Legal and Judicial Ethics
a. Ethical Issues Regarding Attorneys and Attorney Civility - Publicizing
Attorney Malfeasance

tnethicalb—which—we—know—to—be—untrue. The Association and other bar
organizations provide educational resources for the media in covering law-related
matters and they provide interviews, statements or news releases on particular
issues in the news. With regard to situations of malfeasance, we suggest that
information provided to the media clarify that most lawyers are honorable and
occasions of malfeasance are rare, as reflected in disciplinary statistics.” Rather
than focus unduly on attorney malfeasance, the Special Committee recommends
using resources to educate the public about attorney selection, attorney-client
communication and remedies or avenues available to address grievances.

™ In 1999, 242 of the state's 112,000 practicing attorneys were disciplined, including 86 disbarments, 106
suspensions for certain periods of time, 24 censures, and 26 acceptances of resignations. Lawyer
Discipline Report, supra note 72.



PAGE 39
4. Legal and Judicial Ethics
a. Ethical Issues Regarding Attorneys and Attorney Civility - Disciplinary

Proceedings
As a means of making the public aware that members of the profession are
accountable, the State Committee urges amendment to Judiciary Law §90(1) to
open the disciplinary proceedings to the public once a prima facie case has been
established. The Association has reviewed this issue over the years and, in the
past, has eontintted-to opposed the earlier opening of these proceedings, noting

that the Appellate Division currently has the authority to intervene in appropriate

cases and order interim suspensions and public disclosure to safeguard the public.

The Association has urged use of these existing provisions when necessary.” In

Committee—agrees—with—thts—view. The House of Delegates is also on record as
encouraging review of the procedures in the various Judicial Departments to
promote consistency in sanctions throughout the state.”

The present system has presented some difficulties. First, some Departments
have read good cause more strictly than others and been less willing to_order
interim suspensions or public disclosure. Second, lack of uniform procedures has
led to concern that, in some Departments, grievance committees could too readily
and without due process destroy a lawyer's reputation by making an unfounded

charge public.

In reviewing the Association's prior position, we believe its major concern has
been ensuring due process for attorneys to protect them from having insubstantial
claims or complaints made public. Weighing the Association's concern against
the need to foster public confidence in the system, however, we conclude that
both can be accommodated. Thus, we support the State Committee's proposal to
open the disciplinary proceedings to the public once a prima facie case has been
established, provided that (1) the Appellate Divisions have uniform provisions for
the establishment of a prima facie case and public access and (2) that a judge

makes such determinations. This action would provide appropriate public access
and promote confidence in system and, at the same time, by opening the

proceeding at this point only upon a judge's decision, provide attorneys with
appropriate protections.

™ Action of the House of Delegates, June 24, 1995 and January 26, 1996.

% Action of the House of Delegates, June 24, 1995.



PAGE 40
4. Legal and Judicial Ethics
a. Ethical Issues Regarding Attorneys and Attorney Civility - Professionalism,

Civility
It is our view that some young lawyers equate incivility with strong advocacy.
The Special Committee stresses the importance of drawing this distinction in law
school and MCLE courses. Mentoring programs for young lawyers, already in
place in many bar associations, should be encouraged to include civility in their
discussions. Likewise, we would urge law firms to cover this issue in in-house
legal education, mentoring programs, and in discussions of partners with
associates. Such presentations should include case examples from practitioners as
to how they successfully advocated their position while preserving civility.

- SUMMARY OF RECOMMENDATIONS

PAGE 65
1. Bias and Prejudice and Access to Justice
a. Bias and Prejudice - Diversity in the Profession

v'1. Concur with State Committee proposal for greater representation of minorities
in the courts but would not focus particularly on the judiciary. Instead, urge
enhanced opportunities and diversity at all levels of employment in the justice
system and in all elements of the legal profession, including public and private
sectors and law schools. [pp. 4-5]

a. To assist in this effort, recommend that the Association compile
information on the numbers of attorneys and judges of color in various
positions in the legal profession and in different communities of the state
to aid in assessing and monitoring efforts to enhance diversity. [p. 5]

b. _Similarly, recommend compiling data on practice areas, career paths and
related information concerning women in profession. [p. 5]

PAGE 69
2. Need for a Comprehensible, User-Friendly Court System, Addressing Delays in
Justice
b. Addressing Delays in Justice
1. Expedition of Discovery
a. Support State Committee recommendations to enhance discovery practice
and reduce delay, cost and inconvenience to both parties and witnesses,
thus enhancing trust and confidence in the legal system:

3. Provision for pre-judgment interest on personal injury awards by
amendment of CPLR Section 5001 to reduee—the—incentive—for

defendants—to-detay-the-conchuston expedite the settlement of the case

and hence reduce the costs of litigation to the client. [pp. 25-26]




PAGE 69
2. Need for a Comprehensible, User-Friendly Court System, Addressing Delays in
Justice
b. Addressing Delays in Justice
2. Other issues of delay
b. Commend State Committee for proposing expansion of innovative
attempts to address a variety of sociolegal problems that surface in the
judicial system but are not susceptible to effective and long-term
resolution through traditional mechanisms. These innovations include the

development of speCIahzed courts and ef—adjﬂnet—programs—fhat—dweﬁ

paren&ng—sh-l—ls—pregr&ms promotlon of development of mult1 door court
where ADR is one of options litigants have through Court System at

earliest stages of their disputes. [p. 28]
1. Urge careful evaluation of these experimental courts and programs

over the longer term. [p. 28]

PAGE 71
4. Legal and Judicial Ethics
a. Ethical issues regarding attorneys and attorney civility
1. Publicizing attorney malfeasance
a. Agree with State Committee recommendation to give continued attention

to attomey mlsuse of chent funds but—beheve—fur&m—pﬂbheﬂmg—aﬁemey

tha-t—many—atfomeys—are—tmefhiea-} but urges devoting resources _to gublic

education and media information on attorney selection, communication
and related issues [pp. 35-37]

PAGE 72
4. Legal and Judicial Ethics
a. Ethical issues regarding attorneys and attorney civility
4. Disciplinary proceedings

a. Disagree—with Support State Committee's proposal recommended
amendment to open the disciplinary proceedings to the public once a
prima facie case has been established, provided that (1) the Appellate

Divisions have uniform provisions for the establishment of a prima facie

case and public access and (2) that a judge makes such determinations..







SUMMARY OF RECOMMENDATIONS

Set forth below is a summary of the recommendations contained, and discussed in more detail, in
the text of this report. Although we believe that all of these recommendations are important and
worthy of consideration, we have specifically identified some (delineated by check marks) that
we believe deserve the highest priority because they are of particular importance or timeliness.

1. Bias and Prejudice and Access to Justice

a. Bias and prejudice

V1.

V'3,

V4.

Concur with State Committee proposal for greater representation of minorities in the

courts but would not focus particularly on the judiciary. Instead, urge enhanced

opportunities and diversity at all levels of employment in the justice system and in all
elements of the legal profession, including public and private sectors and law schools.

[pp- 4-5]

a. To assist in this effort, recommend that the Association compile information on
the numbers of attorneys and judges of color in various positions in the legal
profession and in different communities of the state to aid in assessing and
monitoring efforts to enhance diversity. [p. 5]

b. Similarly, recommend compiling data on practice areas, career paths and related
information concerning women in profession. [p. 5]

. Encourage bar associations and law schools to continue to enhance programs and

resources to help attorneys and law students build career development skills and law
office procedures that promote diversity in hiring and retention of a workforce that
reflects diversity. [p. 5]

Agree with State Committee in encouraging bar associations and law schools to

provide programs and materials on diversity issues. [pp. 6-7]

a. Recommend that the Association and other bar associations incorporate diversity
issues into MCLE, law office management programs and resources. [p. 6]

b. Suggest the. Association and law schools collaborate in presenting a roundtable of
legal educators and clinicians on diversity awareness issues, with the schools
sharing experiences and effective initiatives. [pp. 6-7]

Endorse State Committee's proposal for statewide sensitivity training and education

programs for judges, law clerks, secretaries, clerks of the court and staff, and security

personnel and district attorneys, but urge that such training be interactive and
ongoing. Suggest considering offering MCLE credit for judges and Court System

attorneys instructing and attending such programs. [pp. 5-6]

. Encourage additional training of court personnel in customer service skills. [p. 6]

Concerning State Committee's recommendation for incentives and disincentives for
staff on treatment of court users, urge the Court System to emphasize positive
examples and recognition of staff in promoting proper conduct. [p. 6]

Endorse State Committee recommendation to increase and provide more consistent
attention to the needs of people with disabilities and people for whom English is not
the primary language. Urge each court to evaluate efforts to serve persons with
disabilities and take necessary remedial measures. [p. 7]



8. Additional issue and recommendation not addressed in State Committee report: Seek
amendment to the statute concerning change of venue, to provide a right of appeal or
aright to seek leave to appeal to the Court of Appeals. [pp. 7-8]

b. Access to justice

1. Funding for civil and criminal legal services

a.

b.

ve.

Endorse State Committee recommendations, continue Association initiatives and
urge collaboration of bar associations, Court System and others to:

v'1. Call for state legislation to increase compensation rates for counsel provided

in Article 18-B for indigent defendants in criminal matters and in certain
Family Court proceedings. [pp. 10-13]

v'2. Pursue adequate funding in federal appropriations for civil legal assistance to

the poor, without undue restrictions to most effectively provide counsel. [pp.
13-15]

v'3. Seek establishment of a regularized funding source for civil legal services at

the state level so that the existence of legal services is not placed in jeopardy
year to year. [pp. 13-15]
4. Urge increased funding for public defenders' offices so that resources are
proportionate to those allotted to prosecutors' offices. [p. 12]
Urge Association to continue to speak out when state budget cuts are made in
defense services to ensure that defense offices are not disadvantaged. [p. 12]
Recommend that the Association reaffirm its positions for adequate funding of
civil and criminal legal services, continue discussions with lawmakers, and
expand its education of the public, and civic and business entities to strengthen
the number and diversity of voices speaking on behalf of legal counsel for those
in need. [pp. 14-15]
1. Reiterate opposition to proposals to increase court or attorney registration fees
as a source of such funding. [p. 14]

2. Pro bono service

a.

Give continued attention to the State Committee recommendation to enhance the
efforts of bar associations and law schools in soliciting volunteers and
appropriately matching attorneys to clients. [pp. 15-18]

Encourage ongoing sharing of the best practices by bar associations, law schools
and other entities regarding volunteer legal services programs. [p. 15]

To prompt the strongest volunteer efforts, maintain flexibility in pro bono
development to tailor programs to area needs. [pp. 15-16]

Enhance Association publicity of law firms' pro bono initiatives statewide and
urge additional recognition locally. [pp. 16-17]

Encourage and aid law offices in developing workplace policies that facilitate pro
bono services. Include this issue in Association law office management programs
and materials and prepare sample workplace policies. [p. 17]

Recommend that the Association meet with government representatives to
encourage creation of guidelines to facilitate pro bono service by attorneys in the
public sector. [p. 17]

Encourage corporate law departments to facilitate pro bono service among their
legal staffs. [p. 17]



h.

i

Ask judges to encourage pro bono service in their presentations at admission
ceremonies. [p. 17]
Urge the courts, as well as firms, to consider ways to ameliorate scheduling

difficulties that lawyers may encounter in seeking to perform pro bono service.
[pp. 17-18]

3. Pro se assistance and alternatives

a.

b.

Urge Association, local bars, legal services programs and others to increase

emphasis on the following, which we view as more important than making

available pro se assistants in the courts who are trained to answer procedural
questions as recommended by the State Committee:

1. informing people about when and how an attorney can help. [p. 18]

2. assisting people in obtaining counsel. [pp. 18-19]

3. developing panels for persons with modest means. [pp. 18-19]

4. establishing services that provide one source for those seeking help with legal
problems, including pro bono service for low-income persons and lawyer
referral or other assistance for those with modest income. [p. 19]

Encourage further development of and publicity among the profession and public

of group and prepaid legal services. [pp. 19-20]

4. Family law matters

a.

Concur with State Committee recommendations to increase judges' awareness of
the inequitable bargaining position that can occur in matrimonial cases and
encourage temporary awards of attorney fees and maintenance where appropriate.
{p. 20]

Urge Association to reaffirm and pursue its support of legislation to require the
court to grant interim counsel fees in appropriate situations and where such is
denied or deferred, direct that the court provide the reasons in writing. [pp. 20-
21]

Consistent with Association position, seek safeguards in court-annexed ADR in
matrimonial matters to ensure that the programs are voluntary, the parties are
individually represented and the neutrals are sufficiently trained. [p. 21]

Urge courts to apply safeguards to avoid inequitable bargaining positions to
matters that are not strictly matrimonial, e.g., involving persons who have a child
together but are not married. [p. 21]

2. Need for a Comprehensible User-Friendly Court System, Addressing Delays in Justice

a. Need for a comprehensible user-friendly Court System

1. Endorse recommendations of State Committee to promote a comprehensible user-
friendly Court System:

va,

v'b.

Restructure present Court System to consist of two branches: one with local or
limited jurisdiction and one with statewide jurisdiction [p.22].

Endorse State Committee’s proposals to develop a brochure for users of the court
and multilingual videotapes and other written educational material, possibly in a
collaboration of bench and bar, to explain legal terminology, court etiquette and
protocol, court procedures and the role of the judge. [pp. 22-23]



1. Recommend making these materials court specific, presented in a clear non-
technical manner and made available in a variety of places in addition to
courthouses. [pp. 21-23]

2. Urge pnority in developing these materials for those courts in which
individuals, most frequently of limited means, often appear without counsel
such as the landlord and tenant courts, Small Claims Court and Family Court.

c. Install better signs in courthouses. [p. 21]

vd. Support State Committee's recommendation to expand provision of Children's

Centers. [pp. 21-23]

1. Recommend giving priority to establishment in courts where persons are most
frequently of limited means and appear without representation. [pp. 22-23]

e. Create an ombudsman position, possibly through the use of volunteers, to help
people who have difficulty reading English to understand instructions, complete
forms and navigate the courthouse. [p. 21]

f. Endorse recommendation of the State Committee for more trained translators with
language skills in a greater variety of languages in the courthouses in this state.
[pp. 21-24]

g. Provide procedural handbooks and training for all county clerk office personnel
and court clerks who respond to inquiries from litigants to ensure that consistent
and appropriate information is given. [pp. 21-24]

h. Provide in public places (e.g., shopping mall or library) multilingual kiosks for
obtaining information regarding case status and directions to the courthouse, and
curbside drop boxes for paying fines or delivering papers, similar to library
depository boxes. [p. 21]

1. Support State Committee proposal for handbooks and community resource
materials to assist court personnel and the judiciary in aiding litigants and the
public with problems that cannot be fully resolved in the courtroom. Urge
involvement of bar associations and other groups in the development of these
materials. [pp. 21-24] ,

j. Develop community justice centers, which reflect the culture and norms’ of the
community they serve, for handling minor criminal matters. [p. 21]

k. Favor State Committee proposal for development of forms for a variety of courts
in which litigants frequently appear without counsel, but stress that this
recommendation cannot and must not be viewed as a substitute for creating
permanent and adequate funding for civil legal services. [pp. 21-24]

2. Access to the database
v'a. Support expansion and modification of the OCA website/database, as the State

Committee recommended, to allow attorneys, judges and the public in general to

access court schedules and other information on line at no cost. [pp. 24-25]

1. Further, urge modification of the website/database to make it user-friendly.
[p. 24]

2. Ar:pplaud OCA's new website service to allow attorneys and the public in the
same jurisdictions the opportunity to check for case scheduling information
and limited case history information, but call for expansion to all counties and
courts in the state and to include information beyond scheduling. [p. 24]

3. Recommend use of the website/database to promote educational materials
developed pursuant to recommendations of the State Committee, as well as for



the recommended compilation and dissemination of community resource
information. [pp. 24-25]

b. Addressing delays in justice

1. Expedition of discovery

a. Support State Committee recommendations to enhance discovery practice and
reduce delay, cost and inconvenience to both parties and witnesses, thus
enhancing trust and confidence in the legal system:

1. Regulation of deposition practice and prevention of dilatory practices by
amendment of CPLR Rules 3113 and 3115. [p. 25]

2. Simplified procedures for the production, discovery and use of non-party
business records by amendments to CPLR Sections 2305(b), 3120, 3122 and a
new 3122-a. [pp. 25-26]

3. Provision for pre-judgment interest on personal injury awards by amendment
of CPLR Section 5001 to expedite the settlement of the case and hence reduce
the costs of litigation to the client. [pp. 25-26]

4. To balance the preceding, amend Rule 3221 “offer to compromise” measure,
depriving a claimant of the right to recover costs or interest from the time that
a settlement offer is made if the offer is not accepted and the claimant fails to
obtain a more favorable judgment. [p. 26]

b. Endorse increased use of phone conferencing to monitor status and hear
arguments of motions. [p. 26]

c. Achieving prompt settlements
1. Endorse State Committee recommendation for greater use of voluntary

mediation and other ADR programs to facilitate such settlements. [p. 26]

2. Urge judges to involve either themselves or other appropriate court officials in
settlement questions as soon as a matter is brought before them; increase
budgets to provide for the designation and, particularly, for the training of
such officials. [p. 27] '

2. Other issues of delay

a. Endorse State Committee recommendation to increase the number of judges,
public defenders, prosecutors and support staff and to fill judicial vacancies and
create additional judgeships expeditiously. [pp. 27-28]

b. Commend State Committee for proposing expansion of innovative attempts to
address a variety of sociolegal problems that surface in the judicial system but are
not susceptible to effective and long-term resolution through traditional
mechanisms. These innovations include the development of specialized courts
and promotion of development of multi-door court where ADR is one of options
litigants have through Court System at earliest stages of their disputes. [p. 28]

1. Urge careful evaluation of these experimental courts and programs over the
longer term. [p. 28]



3. Jury System Experience; Adequate Funding for Court Facilities

a. Jury system

1. Per diem for town and village justice court jurors

v'a. Endorse State Committee recommendation to require town and village justice
court jurors to be compensated on the same basis as other jurors. [pp. 29-30]

1.

Support the Court System legislative proposal for state assumption of these
costs. [p. 30]

2. Jury notice, information in advance of service, parking, payment

v'a. Support State Committee proposals for the following but recommend pilot
projects to accommodate different local conditions and needs:

1.

2.

3.

4.

Clarify jury summonses by providing more information about the expected
length of jury service. [pp. 30-31]

Use e-mail or automated telephone systems to obtain information from jurors
in advance of service. [pp. 30-31]

Consider payment of parking allowances to jurors, especially for those jurors
who are not paid for their service. [pp. 30-31]

Improve the system for juror payment, both as to frequency and timeliness.
[pp. 30-31]

3. Communication with jurors
a. Endorse State Committee recommendations to:

1.

Require judges and their staffs to report to the Commissioner of Jurors Office
when trials will not be proceeding on the scheduled date or at the scheduled
time so jurors are not brought in unnecessarily. [p. 29]

Remind judges to be more courteous and attuned to jurors' lives and needs.
[p. 29]

Ask judges to give jurors instructions regarding procedures, their role and
conduct prior to the commencement of trial, allow note taking, give a special
instruction if there are attorneys or judges on the jury panel, and give jurors a
copy of the instructions on the law (charge) for reference during deliberations.

[p. 29]

4. Grand jury

v'a. Urge inclusion of procedures for grand jurors within the State Committee's
proposed improvements for trial jurors concerning the jury notice, information in
.advance of service, parking and payment. [p. 31]
Favor development of an orientation program specific to grand jurors. [p. 31]
Seek clarification that the function of grand jury administration properly belongs
with the court, to eliminate the ad hoc and varying approaches in different
counties. [pp. 31-32]

v'b.
ve.

b. Court facilities

v'1. Endorse State Committee proposal for Court System to formulate a budget and
strategic plan, both short term and long term, to develop resources to assure
development and maintenance of dignified facilities that promote respect but also
urge that these initiatives be expanded to include:



a. review of grand jury facility conditions and needs. [p. 33]

b. a survey of conditions in town and village justice courts. [p. 33]

v'2. Favor State Committee proposal for the Court System to carefully monitor the
cleaning requirements in court rules to provide decent, clean, safe and accessible
court facilities but also encourage:

a. local bar associations to review adequacy of court facilities as ongoing project and
work directly with committees that OCA contemplates establishing in each
district to monitor cleanliness, maintenance and user friendliness of the court
facilities. [p. 33]

b. Association as well as other statewide organizations to play a role in state
collection of data and concerns regarding court facilities. [pp. 33-34]

3. Support State Committee recommendation to increase the number of magnetometers
and the size of courthouse foyers, where possible, so people are not left waiting to
gain entry to the courthouse. [p. 33]

4. Urge, as recommended by the State Committee, establishment of areas where
attorneys and clients can speak privately and separate waiting areas for victims and
alleged perpetrators, and their respective families. [p. 33]

5. Endorse State Committee's call to enhance accommodations for court users by
making available food and beverages either through vending machines or a
courthouse cafeteria. [p. 33]

6. Support State Committee proposal for the Court System to seek information through
questionnaires from court users and court personnel regarding the adequacies and
deficiencies of court facilities and their ideas for improvement. [p. 33]

v'7. Favor State Committee proposal for community projects to "spruce up" the
courthouse or its grounds as short-term solutions. [p. 34]

a. As part of this effort, encourage law firms and others to donate furniture. [p. 34]

b. But press for adequate state funding to properly equip court facilities with
furnishings and technology. [p. 34]

4. Legal and Judicial Ethics
a. Ethical issues regarding attorneys and attorney civility

1. Publicizing attorney malfeasance
a. Agree with State Committee recommendation to give continued attention to
attorney misuse of client funds but urges devoting resources to public education
and media information on attorney selection, communication and related issues.
[pp. 35-37]
b. Suggest that information be provided to the media to clarify that most lawyers are
honorable and occasions of malfeasance are rare. [pp. 36-37)
c. Recommend education about attorney selection, attorney-client communication,
and remedies available to address grievances. [pp. 36-37]
2. Education on law office management
a. Regarding State Committee recommendation for programs for law students and
new admittees on the practical aspects of setting up and running a practice:
1. Applaud increased initiatives by law schools and bar associations and
encourage continued instruction in this area, including in law school the use of



practitioners to provide students with the opportunity to learn what practical
issues have been confronted in the law office and how attorneys have handled
them. [p. 37]

2. Cite recent revision of the multi-state professional responsibility examination
to test broader aspects of professional responsibility and not just the
formalized ethics rules. [p. 37]

3. Urge development of educational materials for attorneys on client
communication and rapport. [pp. 37-38]

3. Substance abuse
a. Concerning State Committee proposal for more statewide coordination of efforts
to assist lawyers who may be experiencing personal problems such as substance
abuse and mental illness:

1. Recommend wider publicity about existing bar programs and their
confidential nature so that those in need of such services know that help is
available. [p. 38]

2. Suggest including a brochure about lawyer assistance programs in the Court
System's biennial attorney registration mailing. [p. 38]

3. Provide information to judges across the state to increase their awareness of
these confidential services and the opportunity to refer those experiencing
problems. [p. 38]

4. Urge each law-related entity to: (a) review its procedures for helping members
of the bench, bar and students to be informed and obtain appropriate services;
(b) if it has not done so, take advantage of bar lawyer assistance programs,
services and guidance; and (c) take steps to remedy any gaps. [p. 38]

5. Recommend that bar associations and other MCLE providers assess their
course offerings to ensure that this topic is included in both the practical skills
programs for new admittees and the seminars for more experienced attorneys.
[p. 38]

4. Disciplinary proceedings
a. Support State Committee's proposal to open disciplinary proceedings to public
once a prima facie case has been established, provided that (1) Appellate

Divisions have uniform provisions for the establishment of a prima facie case and

public access and (2) that a judge makes such determinations. [p. 39]

b. Urge Association to reiterate its call for review of procedures in the various

Judicial Departments to promote consistency in sanctions throughout the state.

[p. 39]

5. Professionalism, civility
a. Regarding State Committee call for law schools and bar associations to offer
mentoring programs for new attorneys and classes on professionalism and civility:

1. Increased involvement by law schools and bar associations is under way.
[pp. 39-40]

2. Urge law schools, bar associations and law offices to review their course
offerings and mentoring programs to ensure that there is adequate
consideration of these issues. [p. 40]

b. Recommend that the distinction between incivility and zealous advocacy be
addressed in law school and bar association MCLE courses; law office and in-

house education; and mentoring through bar associations and law firms. [p. 40]



v'c. Request each Judicial Department to provide a seminar for newly admitted
attorneys, such as that initiated in the First Department, which would provide
guidance on such topics as civility, ethics, professionalism and the importance of
pro bono services. [p. 40]

d. Encourage distribution of written materials on these issues by bar organizations,
law schools and law offices which also serves to underscore the importance
placed by the bar and law office on civil conduct. [p. 40]

e. Conceming State Committee call for judicial authority to require civil behavior of
attorneys, with judges to set an example of professional conduct:

1. Believe setting objective standards for such conduct would be problematic and
potentially have a chilling effect on zealous advocacy. [p. 41]

2. Instead, recommend increased training of judges on maintaining control in the
courtroom. [p. 41}

6. Specialization

a. Disagree with State Committee proposal to explore providing certification of
attorneys as specialists as a means of enhancing public confidence. Lack of
certification should not mean that the attorney is less trustworthy. In fact,
specialization may be more of a promotional issue than one of public trust. [p.
41]

7. Retainer agreements

a. Endorse State Committee recommendation to require written retainer agreements,
regardless of the amount involved, to help ensure that the client understands the
services and arrangements. To address situations where attorneys provide counsel
on a continuing basis to the same client, further recommend requiring written
retainer agreements when the legal work to be accomplished is significantly
different than that involved in the prior representation. [pp. 41-42]

b. In addition to State Committee recommendations, suggest that:

1. Attorneys send a confirming letter, when possible, when the attorney decides
not to represent the person after a consultation. [p. 42]

2. Attomneys seek a written statement signed by any client who waives a conflict
of interest. [p. 42]

8. Attorney solicitation

a. Regarding State Committee call for monitoring of questionable advertising
practices and reporting unethical or misleading conduct to the grievance
committees:

1. Instead, given the enormity of the task and limited resources, suggest
grievance committees make periodic spot checks of written, radio and
television advertising for compliance with the Code of Professional
Responsibility. [p. 42]

2. Recommend discussion of advertising issues in Association and local bar
association educational programs and materials on practice management and
professional responsibility. [pp. 42-43]

3. Urge preparation of a brochure for attorneys on this subject. [p. 42]

b. Concerning State Committee recommendation that disclosure to clients be
required if the matters are to be referred to other counsel:

1. Note recent Code of Professional Responsibility amendment prohibiting
solicitation without such disclosure. [p. 43]



¢. On State Committee's suggested creation of a brochure on how to select an
attorney:

1. Suggest combining information contained in various Association pamphlets to
include such issues as attorney selection, attorney-client communication,
means of preventing misunderstandings, and ways of resolving complaints.
[p. 43]

2. Suggest inclusion of information on how to select an attorney in public
education programs. p[p. 43-44]

b. Ethical concerns, constraints relating to judges

1. Judicial independence

a. Rather than pursuing State Committee proposal to establish district committees of
judges, attorneys and court administrators to defend against attacks on judiciary:
1. Recommend continued work in this area by bar associations, including media

and public education. [p. 44]
2. Urge bar associations to assess procedures for response to unwarranted attacks
and education on this issue. [p. 44]

b. Endorse the recommendation of the State Committee for a handbook for judges
with rules and guidelines regarding allowable or advisable judicial responses to
the media and public inquiry, and extra-judicial activities. [pp. 44-45]

1. Suggest more discussion of these issues in judicial education sessions. [p. 45]
2. Suggest providing a handbook on this subject to the media. [p. 45]

c. Agree with State Committee that limits of judicial authority are important topics
in adult and youth educational initiatives and in background for the media. [p. 45]
1. Note current Association and local bar initiatives. [p. 45]

2. Encourage bar associations to engage in community education. [p. 45]

d. Disagree with State Committee recommendation to ask judges to explain in court
a settlement, decision or procedure, especially in cases that are of high public
concern and interest. To do so could leave the impression that the judge is seeking
public approval and runs contrary to the concept of judicial independence. [p. 45]
1. Recommend informing public and media that the appellate process is the

appropriate remedy for an unfair or erroneous decision. [p. 45]

e. Concur with State Committee to encourage volunteer activity by judges, as well
as lawyers. Suggest discussion in judicial education programs, along with
discussion of the Code of Judicial Conduct provisions. [p. 45]

f. Regarding State Committee recommendation to heighten judges' awareness that
explaining delays and being prompt and productive are important in maintaining
public trust in the justice system:

1. Believe most judges give such explanations. [p. 45]
2. If lack of punctuality and productivity is an ongoing problem, recommend
addressing the issue in the judicial education programs. [p. 45]
3. Call for handling individual problems in particular courtrooms by court
administrators. [p. 45]
2. Mandatory sentencing

a. Agree with State Committee's call for review of mandatory sentencing laws with

a view toward maximizing judicial discretion. [p. 46]



v'1. Review and pursue revision of mandatory drug sentencing provisions to
remedy unduly harsh sentences on those with low-level involvement. [pp. 45-
46]
3. Politics and judicial selection

a. Concur with State Committee that the present long terms of offices should be
retained to limit the need for judges' political activities. [p. 46]

b. Support State Committee's proposal for re-examination of Election Law
provisions that prohibit judicial candidates from knowing who contributed to their
campaign, as such information is already known by seeing those who attend fund-
raising events. [p. 46]

1. Urge repeal of this prohibition, provided that the names and amounts
contributed are made public. [p. 46]

¢. Question the feasibility of the State Committee's recommendation to discourage
judicial candidates from seeking endorsement of special interest groups that give
the impression that the candidate has a position on an issue. Guidance for the
candidate is given in the Code of Judicial Conduct. [p. 47]

v'd. Encourage establishment of local bar committees, similar to that of the Bar
Association of Erie County, which provides judicial candidates with information
on appropriate campaign conduct and monitors such conduct. [p. 47]

e. Endorse State Committee proposal for establishment of guidelines for fair judicial
campaign practices and creation of a handbook on ethical constraints in judicial
campaigns and activities upon taking the bench. [p. 47]

f. Join with State Committee in encouraging commitments from elected and
appointed officials, candidates, and their staffs in other branches of government
not to engage in personal attacks on judges. [p. 47]

4. Town and village justice courts
v'a. Additional issue and recommendation not addressed by State Committee: Seek
amendment in the law to require town and village justices to be admitted to the
bar, to be consistent with the eligibility requirement for judges in other courts and
in recognition of the increased complexity and demands on these local courts. [pp.
47-49]

5. Public Understanding and Media Portrayal of the Legal System

a. Public understanding

1. For students
v'a. Expand and enhance training of teachers in law-related education. [pp. 49-54]

1. Replicate the LYC/P.A.T.C.H. Summer Institute training program to reach
300-400 teachers each year. [pp. 52-54]

2. Add a half-day workshop for new teachers to the statewide Conference on
Law-Related Education. [pp. 52-54]

3. Expand print resources for teachers, and republication of undated materials for
new teachers. [p. 54]

4. Create and distribute via the internet a library containing informational
resources, such as U.S. Supreme Court decisions, and teaching strategies for
various grade levels and including suggested activities. [p. 54]



5. Create an interactive internet resource for the direct use of students designed
to move step-by-step through the decision-making process and mimic the
interactivity of good law-related methods in the classroom. [p. 54]

6. Use the internet and e-mail to arrange lawyer visits to classrooms. [p. 54]

b. Create a catalog of existing Association and OCA resources for teachers, ascertain
their current usage, and institute a sustaining promotion program to ensure the
widest use possible. [pp. 54-55]

c. Sponsor a statewide contest for students to develop videotapes and/or computer
software regarding the judicial system that could be used for educational
purposes. [pp. 55-56]

2. For the general public

a. Create and nurture alliances with other legal and non-legal organizations that
would be helpful in assisting the promotion of issues and positions important to
the courts and legal profession. [p. 56]

b. Use “Non-Commercial Sustaining Announcements” on radio and television
statewide to promote understanding of the legal system. [pp. 56-57]

c. Encourage production of television programs that explain the legal system. [pp.
57-58]

d. Expand Tel-Law, a program of telephone-accessed tape-recorded messages about
legal issues, to all counties and/or availability of this information through the
Association website. [p. 58]

b. Local initiatives

V1.

Strongly encourage local bar associations to aggressively seek opportunities to
promote the courts and bar, increase their community involvement across the broadest
possible spectrum of legal and non-legal activities, and engage other educational,
civic, business, professional, labor and religious organizations. [pp. 58-61]
Encourage bar associations in the state to conduct programs on lawyer advertising at
bar meetings that include input from advertising professionals on what constitutes
good and effective advertising. [p. 61]

¢. Media portrayal

V1.
2.

3.

Distribute background information to newsrooms on legal issues in the news. [p. 62]
Increase distribution of the Association's Legal Handbook for New York State
Journalists to reporters who cover the legal issues. [pp. 62-63]

Encourage the courts to designate a public information officer in each district who
would be available to the media at all times. [p. 63]

Consider establishing a satellite office of the Media Services Department in New
York City. [pp. 63-64]

Develop and disseminate to all judges guidelines regarding allowable/advisable
judicial responses to the media and public inquiry and on handling criticism and
consider enhanced media training for judges. [p. 64]
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INTRODUCTION

Our legal system touches all aspects of our lives and all elements of our society. It underlies the
operation of our democratic government, the protection of our civil rights and liberties, and the
effective functioning of our entire economic system. If those who should be using the legal
system lack confidence in its fairness, in its ability to deliver justice in a timely way or in their
ability to have access to that system, however, voluntary obedience .to the law and the
appropriate and effective operation of the legal system are then clearly undermined.

Today, the Court System is used to mediate housing disputes, enforce business contracts,
prosecute crimes, resolve social problems resulting from dysfunctional families and drug
addiction, protect individual liberties and compensate for property and personal injuries, and
that’s just a sampling from one day’s docket! And public perception may also be impacted,
directly or indirectly, by factors and events beyond the Court System itself - alleged campaign
finance violations, racial profiling by police, elected representatives enjoying the favors and
accepting the perks of lobbyists. Thus, the issue of public trust and confidence in the legal
system is fundamental and all encompassing.

It is not a new issue for the New York State Bar Association (Association) but one that the
Association has been addressing since its inception through its many sections, standing and
special committees, and task forces. The Association, however, cannot rest on its laurels and
applaud itself for its past contributions. Rather, it must continue to focus its attention on this
subject because we face challenging new problems in an era of cynical public attitudes and
because public trust and confidence in the legal system will always be in need of diligent and
continuing attention to ensure that our democratic government and our economic system operate
in an orderly and effective manner, that our civil rights and liberties are protected, and that the
public perceives this to be so.

State Committee and Special Committee

In May 1999, a National Conference on Building Public Trust and Confidence in the Justice
System was held in Washington, D.C. Then Association President James C. Moore participated
in the National Conference. In advance of the Conference, the chief justice of each state was
urged to form a state committee with diverse representation to identify issues affecting public
trust and confidence in the state’s justice system and to formulate strategies to address those
issues. As suggested, New York State’s Chief Judge Judith S. Kaye appointed such a
distinguished and broadly representative advisory committee (State Committee). The State
Committee drafted a report. (State Committee Report, provided in Appendix A.) which was
released to the public in May 1999 to coincide with the National Conference. After the National



Conference, the State Committee then began the second phase of its work, implementation of the
strategies detailed in the State Committee Report.

In late 1999, Thomas O. Rice, then President of the Association, formed a Special Committee on
Public Trust and Confidence in the Legal System (Special Committee). The Association's
Special Committee included the Chairs of Association sections and committees that address
issues relating to the justice system, and its members represent various fields of practice,
experience and locations. (See listing in the conclusion of this report at 77.) The Special
Committee was charged with reviewing the State Committee Report and any further
recommendations of the State Committee, formulating a response and formulating
recommendations for Association action. The Special Committee was charged to work together
with other entities within and without the Association in accomplishing its mission. In addition
to reaching out to other committees and sections within the Association, many of whom
appointed liaisons for this purpose, the Special Committee reached out informally to other
entities outside the Association and communicated extensively and worked with the State
Committee.

We commend Judge Kaye and the Office of Court Administration (OCA) for their vision in
recognizing the importance of public trust and confidence in the legal system and their actions,
including appointment of the State Committee, to address the issue. We salute the State
Committee, as well, for its extensive work in compiling a constructive and comprehensive
agenda and its efforts, just now beginning, to implement its strategies and recommendations.
The creation of the position of Deputy Chief Administrative Judge for Justice Initiatives and the
appointment of the Hon. Juanita Bing Newton also are applauded. This action gives recognition
to the importance of the issue and the need to address it comprehensively on a continuing and
priority basis.

There have been many reports on a variety of law-related subjects over the decades - but the
determination to go that extra step and turn the suggestions into reality, the agenda into action,
make the efforts of the State Committee extraordinarily important and meaningful. We would
also like to express our sincere appreciation to the State Committee for its openness and spirit of
cooperation and for permitting us to labor with them, side-by-side, in the vineyards.

Issues Affecting Public Trust and Confidence

This report discusses five specific issues, and the accompanying strategies for action, identified
in the State Committee Report:

bias and prejudice and access to justice;

delays in justice and the need for a comprehensible user-friendly Court System;
the jury system experience and adequate funding for court facilities;

legal and judicial ethics; and

public understanding and media portrayal of the legal system.

Among the specific strategies and recommendations included in the State Committee Report, this
report identifies many that we fully support, including some that we believe deserve the highest
priority because they are of particular importance or timeliness. This report also notes some



strategies and recommendations we support only in part or with modification, and some we do
not believe are the most appropriate strategy to achieve our common goals. In a few instances,
we have ventured beyond the four corners of the State Committee Report and made additional
recommendations. (A summary of the Special Committee's recommendations precedes the
conclusion of this report at 65.)

While public understanding of the legal system is one of the five issues identified and addressed
in the State Committee Report, we must take note that, in a sense, it is more than just another
issue. Public understanding is a pervasive factor in addressing each of the other identified issues
and all those laboring to improve public trust and confidence must work on both facets of the
problem: making substantive real improvements in the operation of the system and improving
public understanding of how the legal system operates. To be most effective, this effort requires
ongoing attention and, where possible, the cooperative and coordinated efforts of all those
involved in the legal process, as well as concerned citizens in all walks of life.



REPORT AND RECOMMENDATIONS

1. Bias and Prejudice and Access to Justice

a. Bias and Prejudice

Providing for full and equal opportunity for participation in the legal profession is a
critical element in maintaining public confidence in the legal system. Likewise, those
utilizing the courts and legal services must receive fair and even-handed treatment and be
free from bias and prejudice. Both principles have been expressed in Association
resolutions and initiatives over the years.'

Both require the continued attention of the bench, bar and academic community,
individually and cooperatively. @ We applaud the recommendations of the State
Committee to combat bias and prejudice’ and propose additional actions.

Priorities

Of prime importance are measures to:

v Promote opportunities and greater representation in the legal profession for all
segments of society and at all levels of employment in the justice system.

v" Provide training and related steps to ensure that those involved in legal matters are
treated fairly and respectfully.

Diversity in the Profession

The State Committee recommends promoting "greater representation of minorities in the
justice system, particularly judges." We agree, but stress that efforts to enhance diversity

[

Including, Resolutions of the Association House of Delegates for: prohibitions against discrimination in law
school admission and employment (January 16, 1982); full and equal participation in the profession by
minorities and women (January 16, 1986); status of women lawyers and court employees (June 26-27, 1987);
amendments to the Lawyer's Code of Professional Responsibility (Code of Professional Responsibility) to
include a specific Disciplinary Rule (DR) barring unlawful discrimination in the practice of law and Ethical
Consideration (EC) for a lawyer to avoid bias toward parties.in the legal profession (June 26-27, 1987).

State Committee Report, Section B(1), Bias and Prejudice at 6-9:

a.

b.

Provide statewide sensitivity training and education programs for judges, law clerks, secretaries, clerks of the
court and staff (including county clerk office personnel), security personnel and district attorneys.

Encourage bar associations and law schools to establish programs and offer classes which sensitize attorneys
to issues of diversity.

Create incentives and disincentives for staff based on their treatment of those who use the Court System.
Increase and provide more consistent attention to the needs of people with disabilities and people for whom
English is not the primary language.

Promote greater representation of minorities in the justice system, particularly judges.

Provide plain language brochures regarding complaint and grievance procedures for court employees and
members of the public who feel they have been subjected to discrimination.



should be made within all positions of the Court System, including court clerks, officers
and other personnel, as well as judges. ’

This objective equally applies to law offices in private, corporate and public sectors. The
importance of attracting and retaining a diverse workforce has received heightened
visibility and more law offices are assessing their procedures and workplace environment
in the past decade. There is considerable opportunity, however, to do more in terms of
recruitment and career development.

We recommend, as an initial step, that the Association compile information on the
numbers of attorneys and judges of color in various positions in the legal profession and
in different communities of the state. While this information is available for law
students,’ data about employment in various fields of law and work settings in New York
State is only accessible in bits and pieces. The lack of a complete statewide picture
hinders discussions and the development of initiatives tailored to advancing diversity in
particular areas. The availability of this resource also would enable us to measure
progress. Access to this information also would be useful in informing students about the
range of career possibilities and how best to prepare for these different paths. Similarly,
we recommend compilation of data about areas of practice, career paths and related
information concerning women in the profession. We are delighted to learn of the
Committee on Women in the Law's ongoing work and plans in this area.

Bar associations, the Court System and law schools should be commended for the
development of programs and resources that aid law students and attorneys in building
career development skills and assist law offices in instituting procedures that promote
diversity in hiring and retention. These entities should be urged to continue such
educational endeavors.

Also to be commended and encouraged are collaborative discussions, such as the recent
roundtable of the judiciary, law firm and law school representatives, held in the Capital
District in April 2000, concerning opportunities, procedures and perceptions. Providing
students, attorneys and law offices with the educational resources to evaluate their
procedures and goals would be an important contribution in seeking inclusiveness and
thereby enhancing confidence that the justice system is open and more reflective of
society.

Judges and Other Court Personnel
The State Committee recommends statewide sensitivity training and educational
programs for judges, law clerks, secretaries, court clerks and staff, security personnel,

and district attorneys.

While this proposal is meritorious, the Special Committee believes that, to be most
effective, such education should be instituted on an ongoing basis, with follow-up

For instance, The American Bar Association Guide to Approved Law Schools - 2000 Edition reports that, in the
fall semester of 1998, the minority student population at the 15 schools in New York State averaged 23.4
percent, ranging from 16.5 percent to 44.6 percent. At 68.



sessions, and should provide for interactive components. Consideration should be given
to utilizing a facilitator experienced in this subject matter. The use of a videotape, as
suggested by the State Committee, would promote consistency in training but would be
best used in conjunction with the interactive training. This would help participants to
recognize that their or others' conduct may contribute to problems and to apply the
training in their communications. We further recommend that discussion of bias and
prejudice be raised in general human resources training, case preparation, and other
sessions. Consideration should be given to offering mandatory continuing legal
education (MCLE) credit for judges and Court System attorneys instructing and attending
such programs. Additional training in customer service would be valuable.

We are pleased to learn that the New York County Supreme Court personnel have
participated in customer service education and were planning sessions on diversity and
bias. We also note other actions of the Court System creating offices specifically charged
with promoting and addressing complaints of bias in the Court System.*

The State Committee recommends creation of incentives for positive conduct and
disincentives for inappropriate behavior. We favor emphasis on the positive, going
beyond employee recognition postings. The inclusion in customer service training,
described above, and recognition in performance reviews and promotions are
constructive steps.

Practitioners, Legal Educators and Law Students

We agree that efforts to increase awareness of diversity issues should involve the bar and
legal education community, as well as the Court System. Accordingly, we concur with
the State Committee in encouraging bar associations and law schools to provide programs
and resources on these issues.

We recommend that the Association and other bar associations incorporate the subject
matter of awareness of diversity into MCLE programs. This also should be a subject in
law office management programs and resources, including those designed for attorneys in
firm leadership and hiring roles.

Likewise, it is important to include these topics in law school instruction and forums to
emphasize the importance of an inclusive profession. To aid in this objective and share
experiences and effective initiatives, the Special Committee proposes that the Association
and law schools collaborate in presentation of a roundtable forum for law school teachers
and clinical instructors on awareness of diversity issues.

Law schools in New York have been expanding efforts to enhance diversity. We note,
for example, the involvement of Albany Law School's Diversity Committee in
roundtables with law firm representatives to discuss diversity issues in interviewing and
hiring and in hosting a dialogue on issues of power, differences and perception relating to

*  Workplace Diversity Office, instituted in 1989, and the Office of Special Inspector General for Bias Matters,
established in 1998.



personal and professional growth in the law; Touro's emphasis on diversity issues in its
week-long orientation for entering students and its instruction in legal analysis by using
cases involving hate speech and hate crime; and SUNY Buffalo's interdisciplinary law
studies program teaching students how the law affects and is affected by social and
cultural contexts.

The increased attention to diversity issues in legal education also is evidenced by a
survey of faculty released by the American Association of Law Schools earlier this year.
The study found that approximately three quarters of faculty members responding value
racial and ethnic diversity in the classroom, believe that their school places importance on
diversity; and see diversity as important in helping students examine their own views and
acquainting them with different experiences and perspectives.’

The proposed roundtable forum would enable school representatives to discuss the steps
that they have taken and learn what has been effective at other institutions. Additionally,
the involvement of the bar would promote diversity initiatives throughout legal careers
and would provide opportunity for legal educators and the bar to hear each other's
perspectives and concerns.

Court Users

The Special Committee concurs with the recommendation to increase and give more
consistent attention to providing information and assistance to court users that meets the
needs of people with disabilities and people for whom English is not the primary
language. These measures would serve as a means of increasing understanding and
therefore building public confidence. [See related State Committee proposal for an
ombudsman position to help those with difficulty in understanding English, under section
(2) of this report at 21, note 46(vi), pertaining to user-friendly courts.]

We suggest that each court assess its ability to serve persons in these circumstances and
take necessary remedial measures. This evaluation should include the availability of
signage, materials in large print, audio versions or languages other than English,
interpreters, and the accessibility of facilities.

Change of Venue

The Special Committee offers an additional recommendation, not addressed in the State
Committee report, to assist in promoting public confidence in the justice system and the
view that the process is fair. Cases in which a change of venue is sought are often
matters in the public eye bringing out high emotion and opinion.

Current law® provides that, by motion of either the defense or prosecution, the appellate
division may order a change of venue of the trial to a court in another county. To achieve

5

Richard A. White, Preliminary Report: Law School Faculty Views on Diversity in the Classroom and the Law
School Community (May 2000) at 15.

Criminal ’Procedure Law § 230.20(2).



a change of venue, the motion must demonstrate "reasonable cause to believe that a fair
and impartial trial cannot be had in such county." Decisions on motions for a venue
change have required circumstances that go beyond extensive media focus and public
attention’ and most frequently necessitate a futile attempt to select an impartial jury.

In the recent pretrial change of venue ruling in the case involving the police shooting of
Amadou Diallo, the Appellate Division, First Department stated:

What is unique about this case is the scale and intensity of the public clamor that
preceded the indictments, which we can only conclude, would be repeated at
trial.... Based upon the totality of the evidence we find that this case cannot be
tried in Bronx County, or anywhere else in the City of New York, without an
atmosphere in which the jurors would be under enormous pressure to reach the
verdict demanded by public opinion. We are also convinced that this is the rare
case where a motion for a change of venue should be granted prior to trial, rather
than deferred pending an attempt to select an impartial jury. In our view such an
attempt would be a 'futile process.' (People v. Culhane, 33 NY2d 90, 110).°

The statute, however, does not include provision to seek an appeal to the Court of
Appeals. Given the intense public concern about cases of this nature and about the effect
of changing venue, we recommend amendment to the statute to provide a right of appeal
or a right to seek leave to appeal to the Court of Appeals. Provision for review by a
higher court would aid in enhancing public confidence and would be consistent with the
justice system's provision for appellate review.

b. Access to Justice
"Justice, which is not justice to all, is not justice at all."

So observed the Association Committee on Legal Aid Societies some 80 years ago in
encouraging bar associations to assist in the development of programs statewide to
promote access to legal counsel. When a system to protect the rights of indigent men and
women is lacking, the Committee concluded, "you shake the faith of the people in
government and bring in question the fundamental faimess of our institutions." This
conclusion was echoed approximately a half century later in the Statement of Findings
and Declaration of Purpose for the Legal Services Corporation Act: "For many of our

See, People v. Boudin, 90 AD2d 253 at 255, ruling that "evidence of widespread publicity, even when supported
by the results of surveys of the attitudes of potential jurors, is generally regarded as nothing more than some
proof that a fair trial may be impossible in the locality in which the crime occurred”; and People v. DiPiazza, 24
NY2d 342 at 347-348, 300 NYS2d 545, 248 NE2d 412, the movant needs to show "popular passion and

prejudice.”
People v. Boss, 261 AD2d 1 at 6.

Report of Committee on Legal Aid Societies, published in Proceedings of the New York State Bar Association
(1920) at 107.



citizenlﬁ, the availability of legal services has reaffirmed faith in our government of
laws."

These views hold true for criminal as well as civil matters. Clearly, whether the matter
involves the criminal justice system or a civil dispute, the opportunity to obtain legal
counsel places those with economic hardship on a more level footing in resolving their
cases, strengthens their voices, and in so doing, builds confidence in the justice system.
Unfortunately, the insufficient and inconsistent provision of resources for legal services
has jeopardized access to the justice system for those most lacking the financial ability
and wherewithal to obtain this assistance.

Throughout its history, the Association has given concerted attention to ensuring that the
door to the courts and to legal counsel is open to all New Yorkers. This effort has
involved initiatives to facilitate access for those with low and middle income, and persons
with disabilities, to encourage volunteer service among members of the profession, to
promote diversity and opportunity in the justice system, and to educate the public about
rights, responsibilities, the functions of the courts, and the availability of assistance with
legal problems.

Among the seminal efforts of the Association to promote access to the justice system, the
1919 report referenced above includes a survey of existing legal aid programs across the
state.'' An examination of unmet civil legal needs of low-income persons, commissioned
by the Association and issued in 1990, continues to be a major reference source.” A
report and recommendations aided in the establishment of additional voluntary initiatives
on the part of the private bar.” The Association is on record favoring voluntary and
opposing mandatory pro bono service and advocating government-funded programs
complemented by the voluntary efforts of the private bar. In the past decade, the
Association has been at the forefront in pressing for the preservation of the federal Legal
Services Corporation program at adequate funding levels.

The Special Committee concurs with most of the recommendations made by the State
Committee to enhance access to justice with some suggested modifications and
additions.

42 USC § 2996(4).

Legal Aid Societies Committee Report, supra note 9 at 102-109.

The New York Legal Needs Study, Association Committee on Legal Aid (1990, rev. December 1993).

Report of the Special Committee to Review the Proposed Plan for Mandatory Pro bono Services, Association
Special Committee (October 16, 1989).

State Committee Report, Section B(2), Access to Justice at 10-14.

a.

cpo o

Recognize that legal services programs have been historically underfunded and that a plan needs to be
developed based on demographics and areas of need that ensures stable and adequate funding for legal
services, both civil and criminal.

Create a permanent fund for civil legal services.

Increase funding for public defenders’ offices.

Increase compensation for assigned/appointed counsel under Judiciary Law § 35.

Encourage increased pro bono (free legal service) activities by lawyers.
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Priorities
The Association has taken priority action to seek:

v’ State legislation to remedy dismally low and long out-of-date compensation rates for
counsel provided in Article 18-B for indigent defendants in criminal matters and in
certain Family Court proceedings.

v' Adequate funding in federal appropriations for civil legal assistance to the poor,
without undue restrictions to most effectively provide counsel, and a regularized
funding source at the state level so that the existence of legal services is not placed in
jeopardy year to year.

The Special Committee agrees that both these matters are of equal and critical importance
and should continue to receive priority attention, through the efforts of Association
leaders and entities, working with other public and private organizations. The
Association has utilized a grassroots procedure, embracing the value of developing and
operating programs that take into consideration local conditions and needs. We concur
that this cooperative and flexible approach is most effective. As stated in an October 28,
1998 resolution of the Association House of Delegates:

The  Association recognizes that the critical problem of
underrepresentation jeopardizes both the welfare of poor persons and the
legitimacy of the justice system itself.... [Q]Juality legal services is best
delivered by fully funded staff programs which should be augmented by
an increase in vigorous, organized voluntary pro bono efforts.... [Tlhe
strongest and most effective volunteer efforts have evolved at the local
level where the local bar, paid legal services staff, and the local judiciary
and others have come together cooperatively to assess the local need and
tailor a local solution.

Criminal Justice -

The Special Committee supports increased compensation for assigned/appointed counsel
under the Article 18-B plan.” The legislation providing for assigned counsel for
indigents in criminal and certain Family Court proceedings, was enacted in 1965 with the
support of the Association which stated that "[IJawyers who are assigned to represent

15

g.
h.

Help law schools and appropriate agencies develop tuition assistance programs for law school students
similar to programs offered in medical schools.

Create pro se positions in court facilities to assist people in their efforts to represent themselves.

Make judges more aware of the inequitable bargaining positions that can occur in matrimonial cases.

Judiciary Law § 35 (enabling the court to assign counsel in designated proceedings for those financially unable
to obtain representation); County Law § 722 (requiring counties to provide for assigned counsel to indigent
criminal defendants through public defenders, legal aid contract, assigned counsel program, or a combination of
these resources); Family Court Act § 262(c) (providing for assigned counsel to indigent adults in neglect, abuse,
family offense, custody and certain other Family Court matters).
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indigents should be compensated sufficiently to permit them to devote the time, care and
patience to the preparation and disposition of the case which are necessary to meaningful
exercise of the right to counsel."" Sadly, the statutorily set hourly rates of $40 in court
and $25 outside the courtroom have not been updated since 1986, despite the bench and
bar's voices of concemn about the impact of rates caught in this time-warp.

This rate has been raised only one other time - to $25 and $15 in 1977. New York also is
out of step with the actions of other areas. In 1992, 17 jurisdictions paid less than New
York State for courtroom work and 8 paid less for out of court work.” Today, only one
state has a lower compensation level than that of New York.” Higher rates also are
provided by the federal government and in New York State for outside counsel retained
to represent state and local government in civil matters” and for court-appointed
psychiatrists and non-lawyer professionals.”

In a 1999 report,” the Court System reported that while caseloads increase, compensation
does not generally cover overhead the number of attorneys taking assignments under 18-
B has dropped significantly” and the experience level of 18-B attorneys also has
declined. Comparable data was seen in Family Court. Citing the 18-B attorneys as
essential in New York for meeting the constitutional and statutory mandate, the Court
System found "major disruption and delay" because of the decrease in participation.”
Litigation is pending in state and federal courts contending that the present compensation
levels deny meaningful counsel required by the state and federal constitutions.™

21

24

“Report of the Association Committee on Penal Law and Criminal Procedure, No. 48 at 2 (1965).

Indigent Services, The Spangenberg Group, (October 1992 draft), Appendix A.

Assigned Counsel Compensation in New York: A Growing Crisis, report of the Unified Court System (January
2000) at 6. "... only New Jersey, which compensates at an hourly rate of $30 for in-court work and $25 for out-
of-court work, pays less than New York. Unlike New York, however, New Jersey has an extensive statewide
public defender office and relies on assigned counsel to handle only a small portion (no more than 10 percent) of
its indigent criminal cases.” See also, Spangenberg Group, Rates of Compensation Paid to Court Appointed
Counsel in Non-Capital Felony Cases at Trial: A State-by-State Overview (November 1999).

Under Public Officers Law § 17.

Administrative Order of the Chief Administrator of the Courts (February 6, 1992) pursuant to Judiciary Law §
35 and County Law § 722-c adopting the following guidelines: psychiatrist - $125; certified psychologist - $90;
physician - $200; certified social worker - $45; licensed investigator - $32.

Assigned Counsel Compensation Report, supra note 18 at 8-9.

Assigned Counsel Compensation Report, supra note 18 at 9-13. For example, the 18-B panel memberships in
New York City and the Bronx declined 60 percent in 1989-99; meanwhile, criminal filings, increased more than

15 percent in New York City between 1989 and 1998. Similarly, 18-B attorneys in Erie County dropped by 33
percent while the increase in filings exceeded 24 percent.

Action of the Association House of Delegates, April 12, 1997.

Liotti v. The State of New York, Nassau County and the Bar Association of Nassau County, Inc. (January 18,
2000); Néew York County Lawyers’ Association v. Pataki (February 18, 2000).
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By Association House of Delegates action, at meetings with lawmakers and in public
presentations, the Association has decried these out-of-date rates. For example, in 1997
the House of Delegates favored basing the compensation on the level of the charge and
eliminating compensation caps and the distinction between work inside and outside of the
courtroom. Recognizing the fiscal burdens shouldered by local governments, the
Association position calls for the state to assume the cost of the increase or full cost, so as
to relieve local governments. Comparable adjustments were urged for law guardians.”

As the new legislative session approaches, we recommend that the Association reaffirm
its previously stated position to this effect. In so doing, the Special Committee urges the
Association to continue advocacy for regularized and sufficient funding, utilizing its
position as a non-political entity to help depoliticize this issue. In furthering this effort,
we recommend that the Association request that the various law-related entities,
including the courts, the District Attorneys' Association and the Attormey General’s
office, continue to speak out for legal services for the indigent and the importance of
having all parties represented by counsel to ensure justice and public confidence in the
legal system. Where appropriate, joint meetings with lawmakers and public education
appearances should be pursued to demonstrate these mutually held views.

We applaud the statements of the District Attorneys' Association favoring collaborative
work with the defense community on initiatives such as obtaining increased assigned
counsel. In discussing issues for the year ahead, the President of that association, Robert
M. Camey, recently advised, "We depend upon an active, experienced and professional
defense bar."*

More than half of the state's 62 counties have public defender programs, the majority of
which provide for the attorneys as part-time positions.” The public defender administers
the assigned counsel program in a number of these counties. We endorse the additional
recommendation of the State Committee for increased funding for public defenders'
offices and the contention that public defender funding should be more proportionate to
that allotted to prosecutors' offices.

Over the years, the Association has stressed the need to ensure that funding for
prosecution and defense programs are balanced if justice is to be achieved and to be
perceived as even handed. Concern has been expressed when state budgets are proposed
that have eliminated or substantially reduced funding, for example, for defense support
services. Local offices, in particular those in sparsely populated communities, should be
able to call on such services. We recommend that the Association continue to speak out
when such cuts are made in defense services.

26

27

Family Court Act § 249 (requiring appointment of a law guardian for minors in Family Court abuse, neglect,
delinquency and other matters). These attorney costs are covered by the state through the Court System budget.
See, § 245(c).

John Caher, "Schenectady District Attorney Takes Helm of Prosecutor Group," New York Law Journal (July
31, 2000) at 2.

"New York Indigent Defense Structure,” New York State Defenders Association.
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Advocacy for the assigned counsel and public defender programs requires a multi-faceted
approach, including the following actions:

v" Further meetings with lawmakers to secure legislation to provide needed funding and
resources.

v" Ongoing education of the public and discussions with local government officials and
community and civic group leaders to increase awareness of the importance of having
a defense mechanism for the indigent equipped with the resources that places it on an
equal footing with that of the prosecutor's office.

v' Additional bar association committees and programs that provide opportunities for
those with experience in prosecution and defense to share perspectives, advance their
professional development on substantive law and procedure, and work cooperatively
to devise improvements in the justice system. The joint prosecution/defense meetings
with legislators conducted through the Association Criminal Justice Section and the
public/private partnership training conference of the Association Committee on Legal
Aid are excellent models of collaboration.

v" Work with law schools to encourage and ensure that public service is a viable option
for those entering the profession, that the curriculum and clinical programs
encompass these skills, and that opportunities are available for attorneys in
prosecution and defense to serve as speakers in the classroom and student meetings,
adjunct faculty, clinical advisers, and mentors.

In citing the need for prosecution and defense to work together to ensure that all elements
of the justice system are strong and have the necessary resources, Attorney General Janet
Reno observed, "When the conviction of a defendant is challenged on the basis of
inadequate representation, the very legitimacy of the conviction itself is called into
question. ‘Our criminal justice system is interdependent: if one leg of the system is
weaker than the others, the whole system will ultimately falter."*

Civil Legal Services for the Indigent

The Special Committee wholeheartedly supports the recommendations of the State
Committee to:

a) Recognize that legal services programs have been historically underfunded and that a
plan needs to be developed based on demographics and areas of need that ensures
stable and adequate funding for civil, as well as criminal, legal services.

b) Create a permanent fund for civil legal services.

28

"Six Building Blocks for Indigent Defense,” remarks presented at National Symposium on Indigent Defense in
Washington, DC (February 25, 1999).
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The civil legal services programs throughout New York State provide representation to
those who cannot afford it on legal problems involving fundamental issues of housing,
health, family, unemployment, disabilities, and elder law, aiding New Yorkers of all ages.
In addition to ensuring representation, we note the important role of counsel in helping to
resolve matters before they reach the litigation stage. The programs benefit both the
individual and community, providing a key element in maintaining the public's
confidence that equal justice is more than a concept.

The Association has consistently supported provision of civil legal services programs
with stable and adequate funding, pressing this issue in meetings with lawmakers and
others. It has forged legal services/private bar partnerships and cooperative efforts with
local bars, law schools and others in pursuing these objectives.

The need for a stable source of funding is clear. When programs are left in doubt from
year to year as to whether appropriations will be forthcoming, staff are unable to maintain
consistent service or plan ahead; they must devote time and effort to pressing for funding
- time which could be better spent in delivering legal assistance. These actions diminish
public confidence in the legal system's ability to effect justice for all and create the
impression that government does not consider legal services to be a vital element. The
veto of funds for legal services in one year's state budget has forced programs to reduce
staff and find ways to keep their doors open and not leave clients adrift. While money is
restored the next year, the impact of the previous cuts has caused programs to lose
ground. The cuts never really heal.

Innovative proposals have been made identifying possible sources of funding. In 1998,
for example, the Association House of Delegates supported a proposal of the Chief
Judge's Legal Services Project” for legislation to establish an Access to Justice Fund to
provide a regular funding mechanism earmarked for civil legal services by making
changes in the Abandoned Property Law.

We do not, however, agree with the view of the Legal Services Project and the State
Committee's suggestions that the revenues could be derived, as a last resort, from discrete
increases in law-related fees. The Association has opposed further increases in court
filing or attorney fees to fund legal services or other programs. Court filing fees are
among the highest in the various states.” Further increases could create a practical
economic hurdle, particularly for the individual or small business, in accessing the justice
system and in the decision to pursue legal matters. Increasing these fees also would be
unfair since provision of legal services to those in need is a societal concern, not a
responsibility that should be funded solely by those who utilize the courts to resolve
matters.

The bar must persist in its legislative advocacy for sufficient resources, coupled with
education. We urge the Association to reaffirm its positions, continue discussions with
lawmakers, and expand its education of the public and civic and business entities to

30

Funding Civil Legal Services for the Poor: Report to the Chief Judge, Legal Services Project (May 1998).

Civil Filing and Answer Fees in State Courts, report of National Center for State Courts (October 24, 1995).
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strengthen the number and diversity of voices speaking on behalf of legal counsel for
those in need and to provide opportunities for those diverse groups to advocate together
in meetings and public statements.

Pro Bono Service

The legal profession can be proud of its extensive volunteerism. According to the most
recent Court System survey in 1997, New York attomeys donated approximately 2
million hours of pro bono legal services, averaging 42 hours per attorney.”'

The recommendation of the State Committee to encourage increased pro bono activities
is in accord with the Association's position to promote and facilitate voluntary legal
services for those in need.

Following a comprehensive report in 1989, the Association House of Delegates called for
increased voluntary legal services to the indigent, rather than mandating such service. As
part of the report, the Association presented a plan to increase pro bono activity by
broadening opportunities, reducing barriers to attorney participation in such programs,
developing additional projects in various fields of law and expanding training and
resources. The plan called for cooperative efforts of bar associations, the courts, public
and private programs, law schools, and others. To assist, the Association established a
President's Committee on Access to Justice, a staff department devoted to facilitating
legal services, and a grassroots legal services/private bar network to work together to
seek sufficient resources for legal services programs, exchange information, and promote
complementary voluntary service.

The State Committee parallels the views of the Association that pro bono service is
valuable but should not be the primary means of representation for the indigent;
adequately funded legal services programs, instead, should be the main source.” It
should be noted that many of the legal services programs have developed private bar pro
bono programs to work with the legal services offices; training and backup support
through legal services programs have provided opportunities for more attorneys to
volunteer. Cuts in government-funded legal services programs impact on these pro bono
initiatives.

A further suggestion of the State Committee, to enhance the organized efforts of bar
associations and law schools in soliciting and matching legal services volunteers, also
merits continued attention. Through the Association Committee on Legal Aid's Legal
Assistance Partnership Conference and through the New York State Conference of Bar
Leaders, bar leaders and legal services providers have shared information on effective
pro bono development and recruitment procedures. We encourage an ongoing exchange
of best practices by these and other entities. In contemplating means of enhancing
administration, however, we should keep in mind the observation of the Association's

*  "Survey Detailing Pro Bono Activity of New York Attorneys Released,” Unified Court System press release
(March 4, 1999).

32

State Committee Report at 13.
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1989 resolution that locally developed programs tailored to area needs prompt the
strongest volunteer efforts.  This flexibility should be maintained in program
development.

The Court System pro bono survey found that the average number of pro bono hours
declined from 43.5 to 41.9 since 1992. Some connection could be drawn with the
heightened competition and demands within the profession in recent years in firms large,
mid-size and small.

A much-discussed large firm survey reported that while many offices experienced a
banner year financially in 1999, pro bono service by their attorneys declined.” In a
seven-year comparison, the average 56 hours of pro bono dropped to 36, according to the
survey. Of 28 New York firms profiled, the average pro bono hours per lawyer in a firm
ranged from 6.3 to 83.2 and the percentage of lawyers exceeding 20 hours of volunteer
service varied from 9.5 to 59.6. Burgeoning caseloads, escalating pressures to produce
billable hours and increased focus on the bottom line are among the factors identified as
distracting attention of firm management and attorneys away from pro bono
opportunities. This is cause for concern and for additional effort on the part of individual
attorneys, firm management, and bar associations.

To maintain perspective, we should not lose sight of the sunlight among these clouds.
Attorneys in these New York-based firms devoted more than 564,000 hours to pro bono
work last year. These rays of sunshine also can aid in turning around the low levels of
pro bono at some firms by providing model policies and procedures that enable them to
handle the workload growth without diminishing commitment to public service. The
Association's Commercial and Federal Litigation Section has produced a resource,
helpful to both attorneys and firm management, that analyzes pro bono extermnships and
fellowship programs, cites the benefits of pro bono initiatives, and encourages law firms
and corporate law departments to consider establishing such programs.” Among other
firms' approaches are collaborations with legal services offices and corporate clients;
establishment of centralized pro bono programs and coordinators for assignments and
training; inclusion of pro bono to some extent in the goals for amount of hours worked;
and participation of partners in pro bono cases who, in turn, involve the associates who
work with them.

These firms deserve to be spotlighted and applauded for their efforts. It was heartening
to read news accounts of some of these programs in conjunction with reporting about the
above-referenced survey.” The Association's Annual President's Awards include
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Greg Winter, "Legal Firms Cutting Back on Free Services for Poor," The New York Times (August 17, 2000)
describing a survey conducted by the American Lawyer.

Pro Bono Innovations: A Report on Associate Externships and Fellowships, Association Commercial and
Federal Litigation Section Committee on Pro Bono and Public Interest. Approved by the Section in November

1999.

"In Focus: Pro Bono," The National Law Journal (August 28, 2000). Eric Adler, "Law Grads Stay Loyal While
Flexing Pro Bono Wings" at C18. Sean Delany, "Biz Law Is Future of Pro Bono Growth" at C18. Maria Shim,
"Trickle-down Theory Not Hitting Pro Bono" at C19.
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commendation of small/mid-size and large law firms for their exemplary pro bono
programs. We recommend additional publicity of firms' pro bono initiatives statewide
and additional recognition locally.

Firms increasingly utilize workplace resources to devise procedures aimed at balancing
professional and personal responsibilities and enhancing diversity. Our Association has,
for example, prepared sample policies on alternative work arrangements. We suggest the
development of such resources to assist firms of various sizes to establish pro bono
programs and identify effective practices used by other firms. Additionally, we
recommend that this topic be included in law office management seminars to underscore
that pro bono opportunities should be an integral part of a law firm culture and to
emphasize the importance of firms encouraging and assisting attorneys in performing
volunteer activities. Law office policies that encourage pro bono service also can aid in
attorney recruitment and retention.

The Association, in the past, has worked with government agencies to seek their
encouragement of pro bono service among their staff attorneys, development of
guidelines for volunteer service that do not conflict with their staff responsibilities, and
identification of such opportunities. For example, in 1998, the Attorney General
distributed a memorandum to Department of Law attorneys, encouraging volunteer
service and appointed a committee to work with the Association to identify projects
appropriate for their involvement.

As in private practice, pro bono efforts are strengthened when an office makes a formal
commitment to encourage voluntary service and institutionalizes this pronouncement
through guidelines and programs. In June 2000, Ohio joined approximately a dozen
states in formulating a pro bono policy for attorneys employed by the state.” Ohio's
action by executive order is one model; establishment of procedures tailored to particular
agencies is among other possibilities. = We encourage renewed outreach to government
officials to consider an appropriate approach in New York State government for the
development of public sector pro bono guidelines and opportunities. The resulting
procedures should be well publicized among government attorneys.

Similar initiatives - recognizing exemplary efforts, encouraging development of
workplace policies that promote volunteer service, and discussion in office management
educational programs and materials - should be advanced with respect to corporate law
departments.

As a further step, we urge that judges encourage pro bono service in their presentations at
admission ceremonies. We also recommend that the courts, as well as firms, consider
ways to ameliorate scheduling difficulties that lawyers may encounter in seeking to
perform pro bono service.

Many newer members of the profession (i.e., those who have been practicing law for five
years or less) who are working in large firms are drawn to pro bono for the possibilities

% Pro Bono Legal Services Policy (June 7, 2000) and Executive Order of Ohio Governor Bob Taft (June 12, 2000).
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of increased responsibility, experience, client contact and the human interest of the cases.
However, these lawyers have the least amount of control over their schedules and their
time. To the extent that judges and the Court System, in general, can recognize and
"work with" this reality, pro bono participation can be encouraged and increased.

For example, in some courts, judges do not provide a "time certain” for a case. We have
been told of such occasions when, on Family Court dates, litigants and their attorneys
arrived at the courthouse early in the morning but were faced with the possibility of
waiting the entire day for their case to be called. The prospect of being unavailable to
partners and senior associates for a full business day each time one of the pro bono
clients needs to make a brief appearance before a judge can be too great an impediment to
taking pro bono cases for such attorneys. We suggest, as possible approaches to reduce
this hurdle, requesting judges to give "times certain" whenever possible or providing
expanded, evening or weekend hours for court appearances.

A recent modification to court rules will aid in encouraging volunteer service. We
applaud the Appellate Divisions' amendment to court rules to allow experienced attorneys
to earn a portion of their MCLE through pro bono service.” These provisions will aid in
promoting volunteer opportunities and involvement by attorneys and law office
procedures to facilitate pro bono service. The Association Committee on Legal Aid,
Special Committee to Review MCLE Rules, and President's Committee on Access to
Justice jointly submitted suggestions to the Court System regarding the development of
regulations for this rule.

Pro Se Assistance

The State Committee wisely states that "the creation of pro se positions should not be
viewed as a preferred or reliable method of providing equal access to justice."” Yet,
given the volume of cases, the State Committee suggests establishing pro se assistants
who would be trained to answer procedural questions but not provide legal advice.

We recommend placing the emphasis on informing people about when and how an
attorney can help, assisting people in obtaining counsel, and developing panels for
persons with modest means.

Services for Persons of Modest Means

Five years ago, in a report endorsed by the Association House of Delegates, the
Association's Ad Hoc Committee on Non-Lawyer Practice observed that while many
decried a dearth of legal services for persons of modest means, new admittees and other
members of the bar had difficulty securing positions in the law or maintaining viable
practices. The Ad Hoc Committee urged experimentation to match underutilized lawyers

¥

38

22 NYCRR § 1500.22, providing that no more than six hours of MCLE credit may be earned through pro bono
service in a two-year reporting period and no more that one credit hour awarded for every six hours of such legal
work.

State Committee Report at 13,
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with persons in these circumstances.” At that time, a number of local bars offered
modest means panels, with screening, in conjunction with their referral services.

The creation of a modest means panel also was among the recommendations of the
Association's Commission on Providing Access to Legal Services for Middle-Income
Consumers, in a report endorsed by the House of Delegates. In reaching and serving
persons who can pay something but not usual rates, the Commission noted that modest
means "programs are intended to supplement, not compete with, professional work of
lawyers in private practice."

In Monroe County, various legal services programs and the local bar worked together to
create a Community Legal Information and Referral Program which directs callers to
services appropriate to their situation, including pro bono or legal services attorneys for
indigent persons or lawyer referral panel attorneys for those of modest means. This one
calling point eases the confusion for the caller and provides time-saving screening for the
attorneys.

Providing the means of making counsel available, through programs with modest means
panels, sliding fee scales and other approaches, should be the subject of further
development by bar associations, legal services programs, law offices, and collaborations
of these entities. We also encourage development of more services that provide one
source for those seeking help with legal problems, including pro bono service for low-
income persons and lawyer referral or other assistance for those with modest income.

Another option meriting further development and publicity is group and prepaid legal
services. Similar to health plans in concept and of particular interest to middle-income
consumers, these plans are offered through some employee benefit packages by collective
bargaining or as an optional payroll deduction benefit. Promoting prevention of legal
problems where possible and focusing on more frequent type of legal matters, plans
generally provide for initial consultations, with further legal services available if needed.
Nationally, more than 100 million have such coverage.

Prepaid plans, which have seen growth in the Midwest and South, have been hindered in
New York by the temporary nature of legislation that allowed coverage in experimental
periods. Prepaid plans received a boost in New York with the enactment of legislation
effective in 1999 that expanded the kinds of legal services and provided for a choice of
full coverage through the plan's attorney panel or retention of other attorneys with
beneficiaries assuming the additional cost.” Prepaid plans afford solo and small
practitioners additional opportunities to serve this population. The Association has
endorsed legislation and other efforts to advance the availability of prepaid plans for the
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Final Report, Association Ad Hoc Committee on Non-Lawyer Practice (May 1995) at 41.

Final Report and Recommendations to the House of Delegates, Association Commission on Providing Access to
Legal Services for Middle-Income Consumers (June 1996) at 13.

Laws of 1998, ch. 65, amending Insurance Law §§ 1113, 1116 and 2103.
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past two decades. We urge that these initiatives continue, as well as actions to increase
the awareness of the public, labor organizations and others about this approach.

We also cite the value of the Court System's community dispute resolution centers in
assisting persons of modest means. Initiated in 1981 and long supported by the
Association, the centers handle referrals from courts of minor disputes, such as
interpersonal problems arising between neighbors and families. These forums have the
added benefit of helping to ease case congestion and curb delay.

These various approaches would assist in promoting access to legal counsel and, as a
result, build confidence in the justice system among this population of New Yorkers.

Family Law Matters

The importance of assuring access to legal counsel is clearly seen in matrimonial matters
where a lack of financial resources can place the non-moneyed spouse at a disadvantage
in negotiations and resolution of the matter. The imbalance created from financial
inability to obtain legal assistance fosters a negative perception of the legal system and
diminishes confidence in the process for the non-moneyed spouse and the public.

The State Committee recommends making judges more aware of the inequitable
bargaining position that can occur in matrimonial cases and encourages temporary
awards of attorney fees and maintenance where appropriate.

Domestic Relations Law 73 currently allows the court to direct the moneyed spouse to
provide for counsel fees, expert fees and other reasonable litigation expenses of the other
spouse. In a study of procedures in matrimonial matters in 1993, a committee of the
Chief Judge heard testimony that a number of courts denied or deferred such awards until
trial.” As a result, recommendations were made in that study to provide for fees and
expenses in appropriate cases and awards at an earlier stage in the matter. To encourage
this action, the Court Rules were amended in 1994 to require courts to specify in writing
the factors considered and reasons in decisions whether to award counsel, appraisal or
accounting fees.” That was an important step but legislation also is needed.

The Association has been on record in support of legislation to require the court to grant
interim counsel fees in appropriate situations and where such is denied or deferred, direct
that the court provide the reasons in writing. OCA also has proposed legislation to
establish a rebuttable presumption for interim counsel fees in matrimonial matters.

Chief Judge's Committee to Examine Lawyer Conduct in Matrimonial Actions (May 1993).

22 NYCRR § 202.16(k)(7).

Position of the Association House of Delegates taken January 28, 1994. Also recommended in Report to the
House of Delegates, Association Task Force on Family Law (August 19, 1996) at 58-60; adopted by the House
of Delegates on April 12, 1997.
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We urge the Association to reaffirm its position and pursue action in meetings with
legislators. This also is an appropriate measure for collaborative advocacy with other
organizations within and outside the legal profession.

With the increased use of alternatives for dispute resolution (ADR), we note another
position of the Association's House of Delegates to facilitate access to counsel and avoid
imbalances in power in matrimonial cases. This measure seeks safeguards in court-
annexed ADR to ensure that the programs are voluntary, the parties are individually
represented and the neutrals are sufficiently trained.”

Inequitable bargaining positions in cases that are not strictly "matrimonial” matters also
should be addressed. For example, a man and woman who have had children together
without having been legally married may face litigation with respect to child support,
custody and visitation to the same extent as a couple in the process of dissolving a legal
marriage. We are informed of situations of non-custodial parents faced with an action for
child support who responded by filing an action for custody or visitation. Provision for
counsel is equally important in matters of this nature, in both court appearances and ADR
programs, to enable parties to be on an equal footing.

2. Need for a Comprehensible User-Friendly Court System, Addressing Delays in Justice

The Special Committee endorses the recommendations of the State Committee with respect
to promoting a comprehensible user-friendly Court System.” We agree that efforts to ensure
that procedures are understandable and consistently applied and that directions are clearly

. stated, that the Court System is not fraught with unnecessary delays and costs, and that the

court structure is accessible and navigable will aid in promoting dignity and respect and
building confidence in the justice system. In our view, particular recommendations in the
State Committee's report should receive priority and additional measures can be taken to help
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Adopted by the Association House of Delegates on April 12, 1997.

State Committee Report, Section B((3)(a), User-Friendly, Comprehensible Court System at 15-19

i.
ii.
iii.
iv.
v.

vi.

vil.

viii.

X,

Xi.

Restructure the present Court System to consist of two branches: one with local or limited jurisdiction and
one with statewide jurisdiction.

Develop videotapes and user-friendly educational materials to explain legal terminology, court
etiquette/protocol, the procedures of each court, and restraints on judicial commentary.

Develop a brochure for users of the courts.

Install better signs in courthouses.

Expand children’s centers in courthouses.

Create an ombudsman position, possibly through the use of volunteers, to help people who have difficulty
reading English understand instructions and complete forms and to navigate the courthouse.

Provide more translators in courthouses.

Provide procedural handbooks and training for all county clerk office personnel and court clerks who
respond to inquiries from litigants to ensure that consistent and appropriate information is given.

Provide in a public place (e.g., shopping mall or library) multilingual kiosks for paying fines, obtaining
information regarding case status and directions to the courthouse, and curbside drop boxes for paying fines
or delivering papers, similar to library depository boxes.

To assist the courts in making appropriate referrals, make available to judges and other court personnel
information regarding community resources.

Develop community justice centers, which reflect the culture and norms of the community they serve, for
handling minor criminal matters.
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reach the overall goal of making the Court System more user-friendly. These specific steps
are set out below.

Priority: Court Restructuring

v" Restructure the Court System from the present nine tiers of trial-level courts to two
branches - one with local or limited jurisdiction and one with statewide jurisdiction.

The State Committee has made its highest priority for a more user-friendly,
comprehensible Court System to be the restructure and unification of the various courts
in New York State to two branches, one with local or limited jurisdiction and one with
statewide jurisdiction. The Special Committee strongly supports that goal. The
Association has, together with the State Committee, recently publicly supported
Govemnor Pataki, Chief Judge Kaye and others in advocating such unification. This is
consistent with 20 years of support by the Association of court unification, most recently
evidenced by the April 1998 action by the House of Delegates endorsing a state
constitutional amendment providing for unification.

Unification would provide more efficient and less confusing access to justice than the
current system that requires that certain matters be litigated in specialized courts or courts
of limited jurisdiction while other aspects of the same dispute may be litigated in either
the Supreme Court or yet another specialized court. This cumbersome procedure can be
particularly oppressive for persons of limited means who nonetheless have the most
urgent need for justice, such as in connection with family disputes which now may be
litigated in both Family Court and Supreme Court. Even though the Legislature did not
act on the unification bills pending before it in the session which ended in June 2000, we
believe the goal of unification remains critical and that new legislation should be
introduced at the earliest time permitted by law.

a. More User-Friendly Courts

Achieving the State Committee’s goal of having a more user-friendly Court System
requires that court utilization be examined not only from the vantage point of the regular
users of the courts - the lawyers, judges, court personnel and others who frequent the
courts on an almost daily basis - but also from the vantage points of jurors, parties,
witnesses and the public. Without question, providing mechanisms that familiarize the
less frequent participants in the judicial process with the courts and their respective roles
in the process is essential to increasing the public understanding and respect for the
judicial process.

Priorities

Among measures to promote user-friendly courts, we recommend giving priority to the
following:

v Development of court-specific brochures, multilingual videotapes and other written
educational material for court users, possibly in a collaboration of bench and bar, to
explain legal terminology, court procedures, and the role of the judge, with
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distribution in the courts and other locations, giving priority to preparing these
materials for those courts serving individuals of limited means and/or who often
appear without counsel.

v" Provision of more Children's Centers in the courts, including but not limited to
Family Court, particularly in facilities used most often by persons of limited means
and/or who more frequently appear without representation.

v" Expansion and modification of the OCA website/database to allow attorneys, judges
and the public to access court schedules and other information on line at no cost.

The development of an educational video for trial jurors approximately 20 years ago is an
example of a cooperative bench/bar project. This film, utilized as an orientation for
prospective jurors and as an educational resource for other adults and students across the
state, was produced by the Association and Court System. A video is currently being
developed specifically for grand jurors, largely as a result of the recommendations
contained in the Report of the Chief Judge's Grand Jury Project.” [See additional
discussion in segment (3)(b) at 31 of this report regarding the jury system.]

In a similar vein, the Special Committee endorses the State Committee’s proposal to
develop multilingual videotapes and other written educational material to explain legal
terminology, court etiquette and protocol, court procedures and the role of the judge.
These materials should be court specific, presented in a clear non-technical manner and
made available in a variety of places in addition to courthouses. Such projects also could
be undertaken and distributed by collaboration of bench and bar.” [For further discussion
of public education, note section (5) at 56-61 of this report concerning public
understanding and media portrayal.]

Priority should be given to developing these materials for those courts in which
individuals, most frequently of limited means, often appear without counsel such as the
landlord and tenant courts, Small Claims Court and the Family Court. It is for these
courts, in particular, that the creation of Children’s Centers should be a priority as well.
(However we do not limit our support for the creation of Children’s Centers to these
courts.)

While we also support the recommendation that forms be developed for a variety of
courts in which litigants frequently appear without counsel, this recommendation - along
-with the State Committee's proposal to create pro se positions in courts to assist people
who are unrepresented - cannot and must not be viewed as substitutes for creating
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Report to Chief Judge Judith S. Kaye and Chief Administrative Judge Jonathan Lippman (March 31, 1999), Vol.
1 at 35.

As an example, we note the recent cooperative development and publication of the booklet, "The Family Court
and You," by the Association Committee on Women in the Law with the Court System, the Association
Committee on Children and the Law, the Women's Bar Association of the State of New York, and The Fund for
Modern Courts (April 1998).
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permanent and adequate funding for civil legal services. [See additional discussion
above at 18 in segment (1)(b) of this report pertaining to access to the justice system.]

Fundamental to ensuring that the courts are more user-friendly is the recognition that
New York has a multilingual population. The Special Committee endorses the
recommendation of the State Committee that more trained translators with language skills
in a greater variety of languages are needed in the courthouses in this state.

The development of handbooks and community resource materials to assist court
personnel and the judiciary in aiding litigants and the public with problems that cannot be
fully resolved in the courtroom are recommendations which we support. We believe that
bar associations and other groups also should be asked to participate in the development
of these handbooks and resource materials.

Access to the Database

The Special Committee supports the expansion and modification of the OCA web
site/database to allow attorneys, judges and the public in general to access court
schedules and other information on line at no cost.

By way of background, in 1996 OCA exclusively licensed its data to Data Base
Technologies, Inc. The data at that time and at present includes civil cases in the First,
Second, Eighth, Ninth, Eleventh and Twelfth judicial districts (75 percent of all filings in
the state). The database also includes New York City judgment docket and lien books for
the Bronx, Kings, New York, Queens and Richmond counties as well as the statewide
attorney registry. Access to the data is difficult (a special program, calied PC Anywhere,
is needed to utilize it) and can be expensive (currently $1.75 per minute). It does not
allow for a graphical interface (you can't use a mouse to navigate the screen) and the
system is slow because it is formatted in ASCII, an ancient format.

OCA has recently added a new service to its website to allow attorneys and the public in
the same jurisdictions the opportunity to check for case scheduling information and
limited case history information. This is a positive step, but more must be done to
expand to all counties and courts in the state and to include information beyond
scheduling.

Expansion of the website/database and modification to make it user-friendly will help
achieve a number of goals set by the State Committee. The website/database would be
essential to the State Committee's recommendation to create public kiosks to obtain
information about case status. ~ Similar information booths in each courthouse with
access to the data also would assist the public in obtaining the location and time of their
court proceeding. The website/database also could be utilized to promote educational
materials developed pursuant to recommendations of the State Committee, as well as for
the recommended compilation and dissemination of community resource information.

A comprehensive database available to the public on line also would promote public use
and understanding of the legal system. The public could search for judgments against
contractors before hiring one to do work on their homes. Clients concerned about delays
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would have access to court calendar data for information about case status. Pro se
litigants would be able to access court calendars on line and would not need to rely upon
mailed notices or legal publications for such information. Judges could use the system
for information about the availability of counsel. The possible uses are virtually endless
and the benefits would include helping to demystify the system to the pubilic.

The Special Committee strongly supports the adoption of a plan to modernize the
database and provide user-friendly public access at no charge on the internet. However,
privacy issues concerning Family Court matters and criminal matters would have to be
appropriately addressed.

b. Addressing Delays in Justice
Expedition of Discovery

Expressing a concern for delays in justice and the impact of such delays on the public’s
trust and confidence in the legal system, the State Committee recommends several
revisions to Article 31 of the Civil Practice Law and Rules (CPLR) and other discovery
practices to reduce delay. Specific proposals, earlier incorporated in the Court System’s
Comprehensive Civil Justice Program, include regulation of deposition practice by
amendment of CPLR Rules 3113 and 3115; simplified procedures for the production,
discovery and use of non-party business records by amendments to CPLR Sections
2305(b), 3120, 3122 and a new 3122-a; and the amendment of CPLR Section 5001 to
provide for pre-judgment interest on personal injury awards. Alternative dates are
proposed for the time from which interest will run.

These are laudatory proposals that, with the exception of the measures to regulate
deposition practice,” have previously received Association endorsement. In many
instances, these revisions also would reduce cost and inconvenience to both parties and
witnesses, thus enhancing confidence in the legal system. Significantly, legislation
designed to implement these proposals is pending. The Special Committee supports
these proposals.

Amendment of CPLR Rules 3113 and 3115 will assist in preventing several dilatory and
disruptive practices that are often encountered during the conduct of examinations before
trial. They include the so-called speaking objections which interfere with the smooth
flow of the deposition and often signal the witness on how a question should be
answered, the dilatory tactic of deliberately interrupting the conduct of a deposition, and
the practice of directing a witness not to answer a question. Reasonable and clear limits
on the practice of directing a witness not to answer are codified as is the mechanism for
counsel to make such a direction.

“  The deposition practice proposals were endorsed by the Association Special Committee to Review the Court

System's Comprehensive Civil Justice System (May 1999) at 12. That review committee also urged availability
of judges by telephone to rule on motions, as a means of reducing delays.
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The proposed amendments to CPLR Sections 2305(b), 3120 and 3122, and the enactment
of a new CPLR Section 3122-a will simplify the methods for obtaining discovery of
documents, particularly routine business records, from non-party witnesses, and
procuring their admission into evidence by a signed, sworn certification that will in many
instances obviate the need for the non-party’s representative to actually appear in court.
These proposals, and the pending legislation, also permit a non-party to be reimbursed for
reasonable production expenses.

Under current practice, the award of prejudgment interest is limited to specific actions
such as wrongful death, breach of contract, and recovery of property damages, but is not
recoverable in actions based on personal injury. We share the opinion of the State
Committee that awarding prejudgment interest in personal injury actions should serve to
expedite the settlement of the case and hence reduce the costs of litigation to the client.

To balance the pending amendment of CPLR Section 5001, a modification is proposed to
Rule 3221 “offer to compromise” depriving a claimant of the right to recover costs or
interest from the time that a settlement offer is made if the offer is not accepted and the
claimant fails to obtain a more favorable judgment.

The Special Committee enthusiastically endorses the recommendation of the State
Committee for the increased use of phone conferencing to monitor status and hear
arguments of motions. This proposal, growing out of recommendations from the District
Task Forces to Reduce Litigation Cost and Delay that were convened in 1996 and 1997,
should significantly reduce the time and expense of counsel, particularly in rural, upstate
districts, who currently must travel long distances to participate in pre-trial conferences,
scheduling conferences and oral argument of motions.

The Special Committee supports the foregoing recommendations for legislative change
and for the increased use of phone conferencing.

Achieving Prompt Settlements

One of the clearest ways to encourage public confidence in the Court System is to
facilitate the prompt settlement of disputes instead of going through a lengthy and
expensive trial. Since most litigation, and particularly commercial litigation, ends in
settlement rather than trial, it follows that steps that will encourage early voluntary
settlement will enhance the public’s perception of the courts. The State Committee
recommends, and we endorse, greater use of voluntary mediation and other ADR
programs to facilitate such settlements.

The Association is on record favoring expanded availability of voluntary court-annexed
and court-referred alternative dispute resolution, as well as development of standards for
neutrals and enhanced education of the bench, bar and law students about the use of
ADR.”

% By action of the Association House of Delegates, June 26, 1999 following presentation of a report and

recommendations by the Association Committee on ADR.



Greater involvement by the courts themselves in settlement also may be required. In a
forthcoming report on the results of a survey of counsel conducted by the Association
Commercial and Federal Litigation Section, an overwhelming 88 percent felt it was a
good idea for the court itself to become involved in settlement discussions and a
significant number (17 percent) identified the availability of the court to participate
actively in settling the matter to be a very important factor in choosing whether to file a
case in federal or in state court or in arbitration.

Unlike federal courts in which there are mandatory early scheduling conferences which
often provide the opportunity to raise the issue of settlement, judges in the state courts do
not become involved in an action until there is a Request for Judicial Intervention, which
may not occur until well into the case. Nonetheless, even under the present state system,
judges should be urged to involve either themselves or other appropriate court officials in
settlement questions as soon as a matter is brought before them. Significantly, 69 percent
of the respondents to the Association's Commercial and Federal Litigation Section survey
would prefer mandatory settlement conferences.”

While many practitioners would prefer to have the trial judge directly involved in such
discussions, we recognize that many trial judges, particularly in a non-jury case, do not
wish to participate in settlement talks because of concern that it may affect their views of
the merits of the case. In that event, cases could be referred to another judge or to a
judicial hearing officer or other designated court-annexed official to conduct such
settlement discussions. We urge that budgets be increased to provide for the designation
and, particularly, for the training of such officials. The expense of such a project could
well be less than the cost to the court and litigants of having to try disputes which
otherwise could have been resolved through an early settlement effort.

Other Issues of Delay

One of the recommendations contained in the State Committee report regarding delays in
justice is to increase the number of judges, public defenders, prosecutors, and support
staff. The Special Committee agrees that, with the burgeoning caseload (both civil and
criminal), judicial vacancies should be filled expeditiously and the creation of additional
judgeships should not be subjected to delays based on partisanship.

Beyond this, unquestionably inadequate funding for other participants in the system
reduces the personnel and other resources available. As noted in the State Committee
Report, the deplorable rates available for assigned/appointed counsel for criminal and
certain Family Court matters,” as well as the inadequate funding of many public defender
and legal services programs inevitably reduces the number of lawyers available, which
contributes to client dissatisfaction and systemic delay. Raising the rates for assigned
counsel and the funding levels for defender programs are critical components if we are to

" Indeed, more than 75 percent of respondents practicing 20 years or more favored such mandatory conferences.
The number dropped to 54.7 percent for those admitted 10 years or less.

Judiciary Law §35; County Law § 722; and Family Court § 262(c), supra note 15.
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improve public confidence in the system. [The access to justice section (1)(b) of this
report provides further discussion and recommendations at 10-13.]

Additionally, the Special Committee commends the State Committee for proposing
expansion of existing innovative attempts, commenced in large measure through the
initiatives of the Chief Judge, to address a variety of sociolegal problems that surface in
the judicial system but are not susceptible to effective and long-term resolution through
traditional mechanisms. These innovations include the development of specialized courts
such as: Drug Courts, Community Courts, Domestic Violence Courts, juvenile parts in
the adult criminal courts and Teen Courts; and promotion of development of a multi-door
court where ADR is one of the options litigants have through the Court System at the
earliest stages of their disputes. All of these experimental courts and programs appear
initially to be more effective than traditional court procedures but need to be carefully
evaluated over the longer term.

Jury System Experience; Adequate Funding for Court Facilities
a. Jury System

The jury system, as a keystone in our system of justice, must function effectively and
with due dignity for the process and the people involved. Public opinion research shows
that this is a critical element in building public confidence. In a national survey,
approximately 78 percent of those responding considered the jury process to be the fairest
way of determining guilt or innocence and 69 percent identified juries as the most
important part of the justice system.”

The OCA and the Association have undertaken initiatives to improve this vital process,
including studies and recommendations for change in legislation, rules and procedure.
The Chief Judge's Jury Project™ examined and issued proposals to enhance the jury
experience and to turn around the public's perception that jury service is to be avoided or
simply endured. This effort was continued through additional Court System committee
reports, legislative proposals and related measures. The Association also has been
heavily involved in assessing how the jury system is functioning, proposing
improvements that take into consideration local needs in this very diverse state, and
undertaking projects to increase public understanding.”

53

54

35

Perceptions of the U.S. Justice System, report of survey commissioned by the American Bar Association (ABA)
and conducted by M/A/R/C Research (February 24, 1999) at 6-7.

The Jury Project, Report to the Chief Judge of the State of New York (March 31, 1994).

See, for example, Report to the House of Delegates on the Jury Project Committee Report, Association Ad Hoc
Committee on the Jury System (June 25, 1994); Summary Report of the Ad Hoc Committee on the Jury System
(June 1995); Association House of Delegates resolution on voir dire rules approved on November 4, 1995; Voir
Dire in Civil and Criminal Cases, the Ad Hoc Committee's survey and recommendations (December 1999),
approved by the House of Delegates on April 8, 2000.
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The State Committee's proposals pertaining to the jury system® build on this work. The
Special Committee supports these recommendations and presents additional proposals for
action.

Priorities

We believe that the following recommendations contained in the State Committee Report
should be given priority for implementation:

v' Institute per diem compensation for town and village justice court jurors.

v" Conduct pilot projects, tailored to address local conditions and needs, to:
- Make jury summonses more explicit as to terms of service.
- Increase use of technology, including automated telephone systems and use of
electronic mail to obtain information from jurors in advance of service.
- Provide parking or parking reimbursement where public transportation is not
available or feasible.
- Improve procedures so that jurors receive compensation more quickly.

We also urge the following additional strategies relating to grand juries be incorporated
into the initiatives and given priority in implementation in furtherance of promoting
public confidence in the legal system:

v" Include grand jurors in relation in the projects noted above to improve the jury notice,
secure information in advance of service, and facilitate juror parking and payment.

v Develop an orientation program specific to grand jurors.

v" Designate the court to have responsibility for administrative functions for the grand
jury.

Per Diem for Town and Village Justice Court Jurors

In 1995, legislation was enacted to increase the per diem rates for jurors effective in 1997
from $15 to $27.50 and in 1998 to the present $40, unless paid by the employer during
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State Committee Report, Section B(3)(b), Judicial Administration, Jury System Experience at 19-22

1.
.
iii.
iv.
V.
Vi.
vil.

viii

Make jury summonses more explicit as to the term of service.

Institute a per diem for Town and Village Justice Court jurors.

Consider payment of parking allowances to jurors, especially for those jurors who are not paid for their
service.

Increase the use of technology.

Require judges and their staffs to report to the Commissioner of Jurors Office when a trial will not be
proceeding on the scheduled date or at the scheduled time so jurors are not brought in unnecessarily.
Remind judges to be more courteous and attuned to jurors' lives and needs.

Ask judges to give jurors instructions regarding procedures and their role and conduct prior to the
commencement of trial, allow note taking, give a special instruction if there are attorneys or judges on the
jury panel, and give jurors a copy of the instructions on the law (charge) to refer to during deliberations.
Improve the system for payment of jurors so they receive their compensation more quickly.
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jury service. This measure was part of the Court System's jury reform initiatives and
was fully supported by the Association. This provision, however, does not cover the
town and village justice courts because the operation of justice courts is funded by their
administering municipalities.

Jurors who serve in local justice courts are often not paid or are paid whatever sum the
county or municipality allocates. While in the past these jurors served most frequently in
the evenings or on weekends, increasingly they are required to participate during the
workday.” We join with the State Committee in urging that they be compensated on the
same basis as other jurors.

The State Committee Report did not initially make any recommendations about the
source of future funding for compensation of town and village court jurors. OCA,
however, has now proposed that these costs be assumed by the State of New York.” The
estimated annual cost to the State would be $2.6 million based on the average number of
trials in local justice courts per year. A bill to this effect was introduced during the last
legislative session but the bill did not come out of committee by the close of the 2000
session. We support the state assumption of these costs and urge introduction of
legislation in the 2001 new session.

As OCA observed in its legislative proposal, "Juror enthusiasm and cooperation are no
less important at the Justice Court level than in any other trial court in the system; and, to
nurture that enthusiasm and cooperation and, ultimately, public faith in the administration
of justice, jurors must fairly and consistently be compensated."”

Jury Notice Form, Information in Advance of Service, Parking and Payment

The State Committee makes a number of recommendations regarding juror notification
and service including: clarifying jury summonses by providing more information about
the expected length of jury service; using e-mail or automated telephone systems to
obtain information from jurors in advance of service; providing parking or parking
reimbursement for jurors in jurisdictions in which public transportation is not available or
feasible; and improving the system for juror payment (both as to frequency and
timeliness).

We support the initiation of pilot efforts in connection with each of these proposals. In so
doing, local differences must be recognized and accommodated so that procedures meet
the practical needs of the people in the particular community. For example, while juror
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This trend stems, in part, from the increased population of towns which now exceeds 8 million. According to
census data, only 36 percent of the state population lived in towns in 1960; by 1990, this percentage climbed to
encompass aimost half the state's population - 47 percent.

Introduced as S.6919 in the 2000 legislative session, to amend § 521 of the Judiciary Law and §§ 1306 and 2014

of the Unified Justice Court Act to provide for state assumption of juror fees and travel expenses of jurors
serving in local justice courts.

The Judiciary's 2000 Legislative Agenda (December 1999) at 23.
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parking may be a priority in a suburban or rural jurisdiction or even in portions of some
cities, parking for jurors may not be realistic in other heavily congested urban settings.

Grand Jurors

The State Committee Report focuses on improving the jury experience for petit jurors.
Specific inclusion of the needs and concern of grand jurors also is recommended. More
than 25,000 New Yorkers serve as grand jurors in the course of a year,” for time periods
ranging from 2 to 25 days.” Given the integral role of the grand jury in criminal justice
and the number of citizens involved in this service, it is important to include a review of
the grand jury process in considering means of ensuring public confidence in the legal
system.

The Association has been active in reviewing and suggesting improvements to enhance
the functioning of the grand jury process and increase the understanding of grand jurors.
Among the initiatives, a report with recommendations was made by the Association
Special Committee on the Grand Jury Project in 1999, including analysis of the proposals
of the Chief Judge's Grand Jury Project committee.” The report of the Association's
Special Committee on the Grand Jury Project demonstrates that ensuring that the grand
jury process functions effectively also will aid in promoting public confidence in the
justice system.

We would include grand jurors within the improvements noted above for jury notice,
information in advance of service, parking and payment of jurors. Additionally, we
support the development of an orientation program specifically for grand jurors,
including production of a film on the grand jury. We are pleased to note that OCA has
begun work on a script for the film project with the assistance of practitioners including
members of the Association. Additionally, we support the development of a handbook to
be provided to grand jurors.”

Responsibility for administration of the grand jury needs to be clarified. As the Grand
Jury Project observed, "Because there are no clear answers in the law, because in some
jurisdictions one agency has room in its budget and another does not, or simply because
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The Grand Jury Project, Volume I (March 31, 1999) at 75.
Id. at 40.

Analysis of the Proposals Presented in the Grand Jury Project, Association Special Committee on the Grand
Jury Project (August 1999).

Giving grand jurors a handbook required legislation because of statutory proscriptions. Under the Criminal
Procedure Law, § 190.20(5), "After a grand jury has been sworn, the court must deliver or cause to be delivered
to each grand juror a printed copy of all the provisions of this article {§ 190], and the court may, in addition, give
the grand jurors any oral instructions relating to the proper performance of their duties as it deems necessary or
appropriate” and § 190.25(6): “The legal advisors of the grand jury are the court and the district attorney, and
the grand jury may not seek or receive legal advice from any other source.” A bill to permit written instructions
in general was signed by the Governor in October 2000 as Chapter 497. In considering this bill, the Special
Committee on the Grand Jury Project supported the legislation but only insofar as it would permit the court to
provide a handbook to grand jurors.
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the administrative offices of one agency are located closer to the grand jury chamber,
each county has determined somewhat differently who will undertake responsibility for
various tasks, such as responding to complaints about the physical space in which the
grand jurors operate, supplying whatever conveniences and services that can be made
available to them and calling jurors who are absent to determine the reason for their
absence and their continued availability."® In many areas, the district attorney's office
has assumed these functions, largely by default.

We support the Grand Jury Project recommendation that the function of grand jury
administration more properly belongs with the court. We note that OCA is currently
working with Juror Commissioners and District Attorneys to have the court resume this
function throughout the state. This change would relieve prosecutors of these tasks and
avoid placing them in what could be an uncomfortable role. In so doing, this would
clarify the relationship of the prosecutor, as a legal adviser to the grand jury who has
responsibility of submitting evidence® to the grand jury which is charged with hearing,
examining this evidence and determining what action should be taken.*

Court Facilities

Adequate and dignified court facilities are necessary in establishing that the third branch
of government is indeed equal and is considered by government to perform vital
functions. It also is vital to provide facilities that are clean and safe for the thousands of
citizens who come to the courthouse every year and for those who work in the courts.

Over the years, the Association has been active in supporting legislation and related
actions to obtain court facilities with sufficient space and resources to meet contemporary
demands. Likewise, the Association has rallied behind measures for state assumption of
maintenance costs to ensure that regular maintenance and cleaning are performed.”

Consistent with these positions, the Special Committee endorses the proposals of the
State Committee” for adequate funding to provide and maintain court facilities that
promote public respect in the justice system.
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Grand Jury Project, supra note 60 at 66.

Criminal Procedure Law §§ 190.25[6] and 190.55[2].

CPL

§§ 190.05, 190.25[5], and 190.60.

Including Association House of Delegates support on April 16, 1994 for legislation to provide state funding for
Appellate Division facilities to eliminate disparate methods of funding, and Association Executive Committee
endorsement on June 24, 1994 of a bill for state assumption of responsibility for cleaning and minor repairs of
court facilities.

State Committee Report, Section B(3)(d), Judicial Administration, Adequate Funding to Assure Court Facilities

That
i.

1.

Promote Respect, at 30-31

Formulate a budget and a strategic plan, both short term and long term, to develop resources to assure
development and maintenance of dignified facilities that promote respect.

Carefully monitor the cleaning requirements set forth in the Rules of the Chief Judge Section 34.1 and
Appendix thereto to provide decent, clean, safe and accessible court facilities.
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Priorities

Among the State Committee recommendations, we see the need for prompt action for the
following and would expand these initiatives as indicated:

v" Development of budgets and strategic plans to ensure that facilities are adequate and
properly maintained, in which we would include the grand jury facilities and town
and village justice courts.

v’ Careful monitoring of the cleaning and maintenance of court facilities, with, we
would suggest, ongoing bar association involvement in reviewing and reporting on
the condition of these buildings.

v’ Adequate funding to properly equip court facilities with furnishings and technology
and encouraging, as a short-term measure, donations of furniture and volunteer
"spruce up" efforts.

Strategic Plans

The State Committee proposes that budgets and strategic plans be developed to assure
that court facilities are both adequate for their purpose and properly maintained. The
Special Committee supports these recommendations but also urges that these initiatives
be expanded to include a review of grand jury facilities and needs plus a survey of
conditions in town and village justice courts.

Maintenance

An ongoing oversight role for local bar associations should be encouraged by the
Association. Local review benefits from the regular presence of attorneys for the
community in the courthouses and their familiarity with the facilities, conditions and
needs. This provides a "hands on" approach and involvement in obtaining
improvements.” The local bar associations should work directly with committees that
OCA contemplates establishing in each district to monitor cleanliness, maintenance and
user friendliness of the court facilities. At the same time there is an important role for the
Association to play in coordinating state collection of data and concemns regarding court
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iii.
iv.
V.

vi.

vil.

Increase the number of magnetometers and the size of courthouse foyers, where possible, so people are not
left waiting to gain entry to the courthouse.

Establish areas where attorneys and clients can speak privately.

Establish separate waiting areas for victims and alleged perpetrators and their families.

Make available food and beverages either through vending machines or a courthouse cafeteria.

Seek information through questionnaires from court users and court personnel regarding the adequacies and
deficiencies of court facilities and their ideas for improvement.

viii. Initiate community projects to "spruce up” the courthouse or its grounds.

We cite, for example, Report on the Worst Conditions in Each State Courthouse in New York County, prepared
by Special Committee on State Court Facilities of the New York County Lawyers' Association (NYCLA) and
approved by the NYCLA Board of Directors November 8, 1999.
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facilities, as well as for other statewide organizations such as The Fund for Modern
Courts, which has included facilities in its court monitoring reports.

State takeover of all aspects of court facilities, including maintenance of the courthouses
must be accomplished as promptly as possible. In 1996, legislation urged by the Court
System was enacted which authorized the state to incrementally assume management
responsibility and the cost of cleaning and minor repair of court facilities.” This
welcome measure will aid in ensuring that sufficient resources and priority are given to
upkeep of courthouses, helping to rectify past problems in some areas where locally
provided maintenance was lacking.

Donations of Furniture and Equipment

Over the short term, the Special Committee suggests that law firms and corporate law
offices be encouraged to donate furniture and equipment when they are upgrading their
own facilities. Local bar associations can serve a useful role in the collection and
distribution process. We note that a number of county bar associations have developed
such programs. Nevertheless, such short-term measures should not obscure the essential
point that it is and should be the responsibility of the state to provide adequate funding so
that courthouses throughout the state are properly equipped with up-to-date furniture,
furnishings and technology and are properly and adequately maintained.

Legal and Judicial Ethics
As the Code of Professional Responsibility recognizes:

It is the desire for the respect and confidence of the members of the profession
and of the society which the lawyer serves that should provide to a lawyer the
incentive for the highest degree of ethical conduct. The possible loss of that
respect and confidence is the ultimate sanction.”

While this is true for any individual attorney or judge, it is even more so for the profession as
a whole. Unfortunately, while the ethical fortitude of any one lawyer will rarely garner
notice, the infrequent ethical lapses are plastered on the front page of the news. We must,
therefore, continue to strive to hold ourselves, judges and attorneys, to the highest ethical
standards in our daily professional lives if we are going to succeed in promoting public trust
and confidence in the legal system.

The Association Committee on Professional Discipline’s annual report provides heartening
news: Attorney disciplinary matters declined in 1999, reversing what had been a 10-year
trend toward increased complaints and sanctions against lawyers.” As Barry Kamins, the
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Laws of 1996, c. 686.
Code of Professional Responsibility, Preamble, at 1.
Statewide new disciplinary matters investigated by the Departments decreased approximately 7 percent in 1999,

while disciplinary actions by committees and the courts declined by around 11 percent last year. See, Annual
Report on Lawyer Discipline in New York State for the Year 1999 at 5. Claims against the Lawyers’ Fund for
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Chair of the Professional Discipline Committee explained, these decreases are likely the
result of a heightened awareness of ethics and increased communications between attorneys
and their clients, as well as the fruit of MCLE in ethics.”

It is important that we not only celebrate these results, but also try to enlist the media to
report the good news to the public. However, as the State Committee has recognized, there
are many additional steps that we can take to help promote the public’s confidence in the
ethics of our profession.

The Special Committee supports most of the recommendations made by the State Committee
concerning legal and judicial ethics’ with few modifications and additions. It should be noted

Client Protection dropped by a staggering 46 percent. See, Seventeenth Annual Report of the Board of Trustees
2000, The Lawyers' Fund at 3.
” "New York State Bar Association Releases 1999 Lawyer Discipline Figures," Association press release (August
3, 2000).
™ Section B(4), Legal and Judicial Ethics at 32-38.
a. Ethical Issues Regarding Attorneys and Attorney Civility
i.  Give continuing attention to attorney misuse of client funds.
ii. - Make the public aware that errant attorneys and judges are accountable and subject to sanctions by
opening to the public disciplinary proceedings once a prima facie case has been established.
iti. Encourage judges to exercise their authority to control and require civil behavior of attorneys.
iv.  Ask law schools and bar associations to establish programs and offer classes on professionalism and

civility.

v.  Explore certification of attorneys as specialists in certain areas of the law upon passing a competency
examination.

vi. Require clear, written retainer agreements to reduce the opportunity for misunderstanding of fee
arrangements.

b. Attorney Solicitation

i.  Monitor questionable advertising practices by attorneys and report those whose conduct is unethical or
misleading to the attorney grievance committees.

ii.  Require attorneys to disclose to clients if their case will be referred to other counsel.

iii. Create a brochure on how to select an attorney including questions one should ask during the initial
interview. )

c¢. Judicial Independence and Isolation and Ethical Constraints on Judges’ Ability to Speak Out in Response to

Media

i.  Create standing committees in each district composed of bar, bench and court administrators to defend
broad-based generalized attacks on the judiciary.

ii. Produce and disseminate a handbook for judges which can serve as a centralized source for rules and
guidelines regarding allowable/advisable judicial responses to media and public inquiry (e.g., judges’
ability to speak out on the procedural aspects of a decision, as distinguished from the merits or
substantive aspects) and extra-judicial activities.

iii. Ask judges to take time to explain, in court, a settlement, decision or procedure, especially for cases that
are of high public concern and interest. This presents a good opportunity to show the openness of the
judiciary and to educate the public.

iv. Ask judges to be more involved in community and educational activities. This would help dispel the
view that judges are isolated.

v. Heighten judicial awareness of the importance to public confidence in being on time for court,
explaining delays (to the extent appropriate), and working a full day.

vi. Seek review of mandatory sentencing laws with a view toward maximizing judicial discretion.

vii. Educate the public regarding the role of judges and the limits on their power, using elementary and
secondary education programs and other educational efforts.

d. Influence of Politics on Judicial Selection
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that many of the State Committee's recommendations relating to ethics have already been
implemented.

Priorities

We identify the measures below as priorities in addressing ethical concerns affecting the
bench and bar:

v Encourage establishment of local bar committees, similar to that of the Bar Association
of Erie County, which provides judicial candidates with information on appropriate
campaign conduct and monitors such conduct.

v Request each Judicial Department to provide a seminar for newly admitted attorneys,
such as that initiated in the First Department, which would provide guidance on such
topics as civility, ethics, professionalism and the importance of pro bono services.

v Review and pursue revision of mandatory drug sentencing provisions to remedy unduly
harsh sentences on those with low-level involvement.

v" Seek amendment in the law to require town and village justices to be admitted to the bar,
to be consistent with the eligibility requirement for judges in other courts and in
recognition of the increased complexity and demands on these local courts.

a. Ethical Issues Regarding Attorneys and Attorney Civility
Publicizing Attorney Malfeasance

The State Committee recommends several approaches in calling for continuing attention
to the issue of misuse of client funds, including increased awareness of the Lawyers'
Fund for Client Protection (Lawyer's Fund). We agree that further steps should be taken
to address problems in professional conduct and public understanding of attorney misuse
of client funds. We concur with the State Committee's observation that "while less than
one percent of lawyers present this problem, the impression is that this is much more
prevalent."”

75

i.  Retain long terms of office for judges to limit the need for political activity and regulate the political
activities and associations that judges may pursue.

ii. Re-examine Election Law provisions which prohibit judicial candidates from knowing who contributed
to their campaigns.

iii. Discourage judicial candidates from seeking the endorsement of special interest groups or parties that
require or give the impression that the judicial candidate has a position on an issue in contravention of
Canons 2, 3, 4, and 7 of the Code of Judicial Conduct.

iv. Establish guidelines for fair campaign practices for judicial elections.

v. Seek agreement from appointed officials, elected officials and candidates and their staffs in other
branches of government not to engage in personal attacks on judges.

State Committee Report at 32.
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The Association and other bar organizations provide background educational resources
for the media in covering law-related matters and tisey provide interviews, statements or
news releases on particular issues in the news. With regard to situations of malfeasance,
we suggest that information provided to the media clarify that most lawyers are
honorable and occasions of malfeasance are rare, as reflected in disciplinary statistics.”
Rather than focus unduly on attorney malfeasance, the Special Committee recommends
using resources to educate the public about attorney selection, attorney-client
communication and remedies or avenues available to address grievances. [See discussion
of brochure below in this section of the report at 42-43 under attorney solicitation.]

Education on Law Office Management

The State Committee also calls for programs for law students and new admittees on the
practical aspects of setting up and running a practice, with emphasis on handling of trust
funds, Interest on Lawyer Account (IOLA) funds, and other accounts. The Association
has long advocated for and provided education on law office management and
professional responsibility. The inclusion of these subjects in MCLE also was
successfully urged by the Association.”

With regard to law schools, our survey found that more than half of the 15 schools in the
state offer courses in the practical aspects of setting up and running a law practice and
most include such issues (i.e., handling trust funds, IOLA and other bank accounts) in
other courses. We applaud these initiatives and encourage the schools to promote
instruction in this area and use practitioners as adjuncts or guest presenters in the
classroom to provide students with the opportunity to learn what practical issues have
been confronted in the law office and how attorneys have handled them.

We are pleased that a recent revision of the multi-state professional responsibility
examination includes broader aspects of professional responsibility and not just the
testing of formalized ethics rules.

We also urge further development of educational materials for attorneys on client
communication that stress fostering positive client relationships similar to initiatives of
business to build good rapport with customers. Such materials are necessary because of
the paucity of training currently available to law students and practitioners in the
techniques that put clients at ease and generate mutual trust and faith and because many
lawyers enter solo or small firm practice without the benefit of mentoring and training
from experienced practitioners. Improved communications by lawyers would make
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In 1999, 242 of the state's 112,000 practicing attorneys were disciplined, including 86 disbarments, 106
suspensions for certain periods of time, 24 censures, and 26 acceptances of resignations. Lawyer Discipline
Report, supra note 72.

22 NYCRR §1500.12: Minimum Requirements (a) Credit Hours. Each newly admitted attorney shall compiete
a minimum of 32 credit hours of accredited transitional education within the first two (2) years of the date of
admission to the Bar. Sixteen (16) accredited hours shall be completed in each of the first two (2) years of
admission to the Bar as follows: three (3) hours of ethics and professionalism; six (6) hours of skills; and seven
(7) hours of law practice management and areas of professional practice.
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client expectations more accurate and improve client satisfaction with their attorney and
the system.

Substance Abuse

The State Committee has proposed more statewide coordination of efforts to assist
lawyers who may be experiencing personal problems such as substance abuse and mental
illness, as cases involving misuse of funds often involve these problems. It is expected
that if intervention is provided early enough, more serious problems will be avoided.

For the past 10 years, the Association has maintained a Lawyer Assistance Program
(Program), providing education and confidential assistance to lawyers, judges, law
students and their families concerning alcohol and drug abuse, stress management and
depression. Working with a full-time director, committee and network of more than 300
volunteers, the Program operates a 24-hour hotline, conducts educational programs, an
annual conference, interventions and referrals, and coordinates with local bar substance
abuse programs.

We recommend wider publicity about these programs and their confidential nature so that
those in need of such services know that help is available. Among other steps, we
suggest including a brochure about lawyer assistance programs in the Court System's
biennial attorney registration mailing, and providing information to judges across the
state to increase their awareness of these confidential services and opportunity to refer
those experiencing problems. We note that the Chief Judge's Commission on Alcohol
and Substance Abuse in the Profession also is studying this issue.

Additionally, a key element in successfully combating substance abuse is the
involvement of entities in addition to the Association in disseminating lawyer assistance
educational information and encouraging members of the profession to seek assistance
with such problems. The Program has forged alliances with many other bar
organizations, grievance committees, the courts, and law schools, as well as relevant
health providers. We urge each law-related entity to: (a) review its procedures for
helping members of the bench and bar and students to be informed and obtain appropriate
services; (b) if it has not done so, take advantage of bar lawyer assistance programs,
services and guidance; and (c) take steps to remedy any gaps.

The Association successfully proposed inclusion of substance abuse in the court rules for
possible topics for MCLE professional responsibility credit.”” We recommend that bar
associations and other MCLE providers assess their course offerings to ensure that this
topic is included in both the practical skills programs for new admittees and the seminars
for more experienced attorneys.
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Id. at §1500.2(e): Law Practice Management must relate to the practice of law and may encompass, among other
things, office management, applications of technology, state and federal court procedures, substance abuse
control, stress management, management of legal work and avoiding malpractice and litigation. (Emphasis
added.)
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Disciplinary Proceedings

As a means of making the public aware that members of the profession are accountable,
the State Committee urges amendment to Judiciary Law §90(1) to open the disciplinary
proceedings to the public once a prima facie case has been established. The Association
has reviewed this issue over the years and, in the past, has opposed the earlier opening of
these proceedings, noting that the Appellate Division currently has the authority to
intervene in appropriate cases and order interim suspensions and public disclosure to
safeguard the public. The Association has urged use of these existing provisions when
necessary.” The House of Delegates also is on record as encouraging review of the
procedures in the various Judicial Departments to promote consistency in sanctions
throughout the state™ and we reiterate and recommend such review.

The present system has presented some difficulties. First, some Departments have read
good cause more strictly than others and been less willing to order interim suspensions or
public disclosure. Second, lack of uniform procedures has led to concern that, in some
Departments, grievance committees could too readily and without due process destroy a
lawyer's reputation by making an unfounded charge public.

In reviewing the Association's prior position, we believe its major concern has been
ensuring due process for attorneys to protect them from having insubstantial claims or
complaints made public. Weighing the Association's concern against the need to foster
public confidence in the system, however, we conclude that both can be accommodated.
Thus, we support the State Committee's proposal to open the disciplinary proceedings to
the public once a prima facie case has been established, provided that (1) the Appellate
Divisions have uniform provisions for the establishment of a prima facie case and public
access and (2) that a judge makes such determinations. This action would provide
appropriate public access and promote confidence in system and, at the same time, by
opening the proceeding at this point only upon a judge's decision, provide attorneys with
appropriate protections.

Professionalism, Civility

The State Committee calls on law schools and bar associations to offer mentoring
programs for new attorneys and classes on professionalism and civility. This is an area of
increasing involvement by both law schools and the bar. The Association has provided
courses on professional conduct, designed for both the new and experienced attorney.” A
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Action of the Association House of Delegates, June 24, 1995 and January 26, 1996.
Action of the Association House of Delegates, June 24, 1995.

In the past year, for example, an Association MCLE program was conducted on "An Introduction to Civility and
Ethics in Civil Litigation: What Every Lawyer Should Know" and the Committee on Attorney Discipline
presented a program on recent Code of Professional Responsibility amendments. An MCLE seminar on
"Avoiding Malpractice and Client Grievances" was scheduled for October 2000. Section programming also
included professional conduct in the respective field of concentration; for example: the Young Lawyers Section
discussed balancing ethical obligations with the drive to succeed, changes in the Code of Professional
Responsibility and real-life ethical dilemmas; the Committee on Attorney Professionalism and Entertainment,
Arts and Sports Law Section illustrated issues of professional responsibility with clips of movies and a panel
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number of local bar associations also offer programs on professional responsibility. The
inclusion of a professional responsibility component in MCLE for new admittees and
more experienced attorneys has underscored the importance of continuing education on
this subject.

Our survey of law schools in the state found that all offer separate courses in professional
responsibility and all provide some instruction in professionalism and civility as an aspect
of professional responsibility. It also is common for issues of professional responsibility
to be raised in most other courses, particularly in clinical programs.

We urge law schools and bar associations to review their course offerings and mentoring
programs to ensure that there is adequate consideration of these topics. These subjects
also should be included in law firm in-house education, mentoring and discussions.

It is our view that some lawyers equate incivility with strong advocacy. The Special
Committee stresses the importance of drawing this distinction in law school and MCLE
courses. Mentoring programs for young lawyers, already in place in many bar
associations, should be encouraged to include civility in their discussions. Likewise, we
would urge law firms to cover this issue in in-house legal education, mentoring programs,
and in discussions of partners with associates. Such presentations should include case
examples from practitioners as to how they successfully advocated their position while
preserving civility.

We note that the Appellate Division, First Department, instituted a rule in 1999 requiring
applicants for bar admission to attend an orientation program on ethics and
professionalism.” The rule, which directs the Chair of the Character and Fitness
Committee to conduct such orientations, stemmed from pilot programs in which members
of the bench and bar spoke with applicants on these issues. This program provides
important transitional education to new admittees as to the high values and standards
expected of the profession. We recommend similar programs in other areas of the state.

Distribution of written materials on these issues® by bar organizations, law schools and
law offices also serves to underscore the importance placed by the bar and law office on
civil conduct. The Association's Commercial and Federal Litigation Section observed in
a report on incivility in depositions:
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discussion; the Municipal Law Section described ethical concerns in the courtroom; the Trusts and Estates Law
Section considered evidentiary ethical issues of lawyers who represent fiduciaries; the General Practice Section
panelists debated ethics in the practice of law; the Labor and Employment Law Section discussed means of
dealing with a difficult client; and the Council of Judicial Associations and Committee on Judicial
Administration held a dialogue on handling problem situations in lawyer/judge communications.

22 NYCRR Part 602.3.

For example, the aspirational Standards of Civility issued by the Court System; Guidelines on Civility in
Litigation, issued by the Association Commercial and Federal Litigation Section and endorsed by the
Association House of Delegates on January 27, 1995; Report on Uncivil Conduct in Depositions, also produced
by the Section, published in The NY Litigator (November 1996) at 29-37.
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When behavior in a deposition crosses the line from zealous advocacy to
uncivil or unprofessional conduct, no one wins. Costs are unnecessarily
increased, judicial resources are wasted, the public image of lawyers is
diminished, and perhaps most importantly, the clients' legitimate interests
are not advanced.*

Whether in depositions or any other point in the legal process, we agree and would add
that, as a result, public confidence also is eroded.

The State Committee calls for judicial authority to require civil behavior of attorneys,
with judges to set an example of professional conduct. We agree that judges' demeanor
and attitude can affect the degree of civility between the attorneys and in communications
from the attorneys to the judge and litigants. Setting objective standards for such conduct
would be problematic and potentially have a chilling effect on zealous advocacy.
Instead, we would recommend increased training of judges on maintaining control in the
courtroom.

Specialization

The State Committee sees certification of attorneys as specialists as a complement to
MCLE in fostering attorney competence and recommends exploring development of
certification plans that included competency examinations. Under the Code of
Professional Responsibility, lawyers or firms can state that their practice is limited to
certain areas of law but cannot indicate that they are specialists in those fields, with
narrow exceptions.”

In 1986 and 1979 votes, the Association House of Delegates rejected proposed
specialization plans. Concerns were voiced in those debates that the establishment of
certification could give the misimpression that those who maintained a general practice or
chose not to seek certification were not as competent as those designated as specialists.
Lack of certification should not mean that the attorney is less trustworthy. In fact,
specialization may be more of a promotional issue than one of public trust. We,
therefore, do not recommend specialization as a means of enhancing public confidence.

Retainer Agreements

To reduce opportunity for misunderstanding of fee arrangements, the State Commitiee
favors a requirement of clear, written retainer agreements. Written retainers are now
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¥ On June 29, 1996 the Association House of Delegates recommended and on June 30, 1999, the Appellate

Divisions adopted a change to the Code of Professional Responsibility, DR 2-105, to allow attorneys to
announce their certification status by other jurisdictions or ABA-approved entities if they include certain
disclaimer language that certification is not required for practice in New York and does not necessarily indicate
greater competence than other attorneys experienced in the particular field of law.
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required in all matrimonial cases." The Association House of Delegates is on record in
favor of requiring letters of engagement for cases involving fees of $5,000.”

The Special Committee endorses the proposal for retainer agreements for all legal
services rendered, regardless of the amount involved, to help ensure that the client
understands the services and arrangements. Retainer agreements can be particularly
useful to the understanding of clients inexperienced in engaging attorneys. Such clients
may have cases of great significance to them but involve only small monetary fees. We,
therefore, do not recommend inclusion of a fee amount to trigger the retainer
requirement. To address situations where attorneys provide counsel on a continuing basis
to the same client, we recommend requiring written retainer agreements when the legal
work to be accomplished is significantly different than that involved in the prior
representation.

When persons consult an attorney but the attorney decides not to represent them, we
recommend that the attorney send a letter, when possible, confirming that the attorney
will not be providing legal services. We also suggest that an attorney seek a written
statement signed by any client who waives a conflict of interest. These steps also would
serve to avoid misunderstanding or ambiguity that can impact unfavorably on public trust
and confidence in the legal system.

Attorney Solicitation

The State Committee reports that concerns about inflammatory and unprofessional
advertising by some attorneys was a recurrent theme at the public hearings conducted in
the development of its Report.® The State Committee urges monitoring of questionable
advertising practices and reporting unethical or misleading conduct to the grievance
committees. The recommendation does not specifically provide which entity would
perform this function.

The Code of Professional Responsibility prohibits communications that are false,
deceptive or misleading.” Given the enormity of the task of monitoring advertising, the
challenge of determining what advertising crosses the line from free speech to prohibited
communications, and the limited resources in the disciplinary process, we suggest that the
various grievance committees make periodic spot checks of written, radio and television
advertising for Code of Professional Responsibility compliance.

The Association and local bar associations should discuss appropriate and inappropriate
conduct in advertising, including the applicable Code of Professional Responsibility
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DR 2-101(A). See the companion EC 2-14 providing examples for attorneys’ guidance.
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provisions, in educational programs and materials on practice management and
professional responsibility. We further suggest preparation of a brochure for attorneys on
this subject.

The State Committee also recommends that disclosure to clients be required if the matters
are to be referred to other counsel. We are pleased that an amendment to the Code of
Professional Responsibility, proposed by the Association, prohibits solicitation when the
attorney intends or expects, but does not disclose, that the legal services necessary to
handle the matter competently will be performed primarily by an attorney not affiliated as
a partner, associate or of counsel.” As this amendment was adopted in 1999, it is too
soon to assess its impact.

In addressing attorney solicitation concems, the State Committee suggests creation of a
brochure on how to select an attorney, what questions to ask during the initial meeting,
roles of attorneys, and limitations and responsibilities of attorneys as officers of the court.
Individuals frequently lack knowledge of their legal rights and responsibilities, the
appropriate selection of legal counsel or available remedies if they believe they are
aggrieved. Further, clients seeking legal help are often in an emotional state, making it
more difficult for them to understand and evaluate their options and choices. Clients and
potential clients should have the information necessary to make wiser legal choices and
more intelligent and reasoned decisions. More accurate client expectations would lead, in
turn, to less dissatisfaction with a particular lawyer and with the legal system. A simply
written explanatory brochure would help.

The Association offers various brochures for clients and the general public, some of
which contain some information that would be useful in this respect.”” We recommend
compiling an updated brochure with existing material and any other information that
would enable a potential client to select and make the first consultation with a lawyer.
This resource should address the two-way nature of communication needed in an
attorney-client relationship as well as fee computation and also provide information about
resolving complaints, including the addresses of grievance offices and the Lawyer's Fund.
This amplified resource would aid in preventing misunderstandings and help clients and
prospective clients have a better understanding in retaining legal counsel.

This brochure could be available at the various bar associations, courthouses, and public
libraries, and possibly be distributed at supermarkets, drug stores, transportation hubs and
other public locations. We suggest publicity to the general public, civic groups, and the
profession about the availability of such an educational resource. A number of local bar
associations conduct adult education sessions, radio programs or other public service
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Such as "You and Your Lawyer," from the Committee on Public Relations and "A Guide to Disciplinary
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and the corresponding statement of client responsibilities developed by the Committee on Attorney
Professionalism and distributed in cooperation with OCA.
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initiatives, and this brochure or the substance of its message on how to select an attorney
may be a useful topic in their programming.

b. Ethical Concerns, Constraints Relating to Judges

The Code of Judicial Conduct stresses the role of the judge in preserving public
confidence in the legal system:

Our legal system is based on the principle that an independent, fair and
competent judiciary will interpret and apply the laws that govern us. The
role of the judiciary is central to American concepts of justice and the rule
of law. Intrinsic to all sections of this Code are the precepts that judges,
individually and collectively, must respect and honor the judicial office as
a public trust and strive to enhance and maintain confidence in our legal
system.”

Judicial Independence

Broad-based general attacks on the judiciary promote disrespect of judicial independence
and erode public confidence. The State Committee offers several recommendations to
maintain judicial independence and educate the public about the ethical constraints on
judges’ ability to speak out.

The State Committee proposes establishment of district committees composed of judges,
attorneys and court administrators to defend against such attacks. The Association and
many local bar associations have either committees in place or other means of response in
the event of unwarranted criticism of the judiciary and also provide education on the
importance of judicial independence. The Association, for example, has distributed
informational materials to the media and lawmakers and issued guidelines to help
delineate constructive criticism from "judge-bashing.””  The topic of judicial
independence was added in a recent updating of its Legal Handbook for New York State
Journalists.

While local bar associations may be in the best position to determine whether and how a
response should be made to a situation in their communities, both the Association and
local bar associations should continue to be involved in educating the public and the
media about these issues. We believe that these bar initiatives should be continued and
urge each association to assess its procedures for commenting on particular situations and
ensure that its public and media education efforts include this topic.

We agree with a recommendation of the State Committee for preparation of a handbook
for judges with rules and guidelines regarding allowable or advisable judicial responses

%2 22 NYCRR § 100. Preamble.

*  Guidelines issued April 23, 1996. For educational background, the Association Special Committee on Judicial

Independence also compiled and distributed observations of bench and bar leaders, Independence of the
Judiciary: The Right of a Free People (1996).
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to the media and public inquiry, and extra-judicial activities. We also suggest more
detailed discussions of these issues in the judicial education sessions. Additionally, a
handbook designed for the media may be useful in enhancing awareness of limits placed
on a judge in responding to reporters' inquiries. This educational resource could help
eliminate the perception that the judge is "stonewalling" when he or she refuses to engage
in such discussions. [See section 5 of the this report at 62-64 for additional discussion of
initiatives to aid in media coverage of the courts.]

The State Committee recommends education of the public on the limits of judicial
authority through elementary and secondary school programs and other means. We agree
that this is an important topic in adult and youth educational initiatives and in background
for the media. We note the Association's ongoing law-related education work with
teachers through its Law, Youth & Citizenship Program (LYC) and the involvement of
many local bar associations in speaking in area schools and addressing community
groups. All bar associations should be encouraged to engage in such community
outreach programs.

We have concerns, however, about another State Committee recommendation that would
ask judges to explain in court a settlement, decision or procedure, especially in cases that
are of high public concern and interest. While this recommendation is intended to
enhance public understanding of the judicial process, a judge should not be required to
justify or persuade the general public of the validity of his or her decision. To do so could
leave the impression that the judge is seeking public approval and runs contrary to the
concept of judicial independence. Further, the public and media should be informed and
should understand that the appropriate remedy for an unfair or erroneous decision is
found within the legal system itself, namely appeal to a higher court.

The State Committee observes that volunteer activities by judges in the community help
dispel the view that the judiciary is isolated. Such involvement by both bench and bar
helps break down stereotyping and enables the public to become acquainted with
members of the bench and bar on a less formal level. While this recommendation is more
aspirational in nature, volunteer activity should be encouraged among judges. Such a
suggestion could be made at judicial education programs, along with discussion of the
relevant Code of Judicial Conduct proscriptions to minimize risk of conflict.”

The State Committee also calls for heightening judges' awareness that explaining delays
and being prompt and productive are important in maintaining public trust in the justice
system. Most judges keep jurors, litigants and others informed of reasons for delays;
most attorneys discuss these circumstances with their clients and also explain that,
although the judge is not on the bench, it does not mean he or she is not working. If lack
of punctuality and productivity is perceived as an ongoing problem, the issue should be
addressed in the judicial education programs. Certainly, individual problems in particular
courtrooms should be handled by court administrators.
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Mandatory Sentencing

As an additional measure to build public confidence, the State Committee recommends
review of mandatory sentencing laws with a view toward maximizing judicial discretion.
The mandatory drug sentencing laws,” enacted in 1973, have generated considerable
debate and varying proposals for reform.” In general, we believe that the mandatory
drug sentencing laws have had a deleterious effect on public trust by imposing unduly
harsh sentences on those with low-level involvement and we recommend that the laws be
revised.

While review of specific remedies is beyond the Special Committee's purview, we urge
continued attention and input from the bench and bar. We note that the Association's
Criminal Justice Section has previously called for modification of these laws. We
applaud the Section's ongoing involvement in studying proposals and making
recommendations concerning the fairness of these provisions, thereby building public
confidence in the justice system.

Politics and Judicial Selection

We concur with the State Committee that the present long terms of offices should be
retained to limit the need for judges' political activities.

The State Committee also seeks re-examination of Election Law provisions that prohibit
judicial candidates from knowing who contributed to their campaign. That Report
cogently observes that, as a judicial candidate may participate in his or her campaign and
attend campaign functions to some extent,” judges have only to scan the room of their
fund-raising events to be aware of contributors to their campaigns. The State Committee
Report concludes, "Public trust is eroded by such an incongruous procedure."” We
recommend repeal of this prohibition, provided that the names and amounts contributed
are made public. Such information could also assist in determining whether recusal may
be appropriate.
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Penal Law §§ 70.00; 70.06.

For example, in its June 2000 report to the Chief Judge, Confronting the Cycle of Addiction & Recidivism, the
Commission on Drugs and the Courts advised that it could not reach a consensus on the merits of mandatory
sentencing laws but urged amendment of the current Class A-1 felony provisions to grant interest-of-justice
jurisdiction to the Appellate Division to reduce sentences in appropriate cases where the 15-year minimum
would be unduly harsh.

Code of Judicial Conduct, supra note 92, at § 100.5(2): "A judge or non-judge who is a candidate for public
election to judicial office may participate in his or her own campaign for judicial office as provided in this
section....During the window period as defined in § 100.0(Q) of this Part, a judge or non-judge who is a
candidate for public election to judicial office, except as prohibited by law, may: (i) attend or speak to gatherings
on his or her own behalf, provided the candidate provided that the candidate does not personally solicit
contributions...."

State Committee Report at 38.
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Another proposal by the State Committee seems an impossible task from a practical
standpoint - to discourage judicial candidates from seeking endorsement of special
interest groups that give the impression that the candidate has a position on an issue.
Guidance for the candidate is given in the Code of Judicial Conduct which proscribes a
judge or non-judge candidate for judicial office from making "statements that commit or
appear to commit the candidate with respect to cases, controversies or issues that are
likely to come before the court...."” We also are mindful that political parties may
exercise the right of free speech by expressing support for certain judicial candidates.

We recommend that bar associations inform the public and media about unique aspects of
and considerations in judicial elections as part of their educational initiatives and that
efforts be made to ensure that judicial candidates are knowledgeable about campaign
restrictions. The Bar Association of Erie County's Judicial Oversight Committee sends
letters to judicial candidates, providing information on appropriate campaign conduct; the
Oversight Committee also reviews and helps resolve complaints of inappropriate
campaign conduct. We suggest other bar associations consider the educational and/or
oversight aspects of this initiative.

The State Committee proposes establishment of guidelines for fair judicial campaign
practices and creation of a handbook on ethical constraints in judicial campaigns and
activities upon taking the bench. We believe that these resources would be helpful.
Along the same lines, we join with the State Committee in encouraging commitments
from elected and appointed officials, candidates, and their staffs in other branches of
government not to engage in personal attacks on judges. Such attacks demean the
judicial process and thereby reduce public confidence in the system.

Non-Lawyer Judges

The Special Committee makes an additional recommendation that was not contained in
the report of the State Committee. Consistent with provisions for other judges and in
recognition of increasing demands and complexities in the law, we urge a change in the
law to require town and village justices to be admitted to the bar. This is particularly
important in criminal matters.

Population growth of suburban and rural areas has increased demands on town and
village justice courts. Approximately 2,300 justices sit in these courts of limited
jurisdiction, which are governed by the Uniform Justice Court Act. In criminal matters,
the justices can hear misdemeanors and conduct preliminary proceedings in felonies; in
civil cases, the amount sought to be recovered or property value cannot exceed $3,000;
for real property cases, justice courts have jurisdiction over summary proceedings for
recovery of real property and judgment for rent in unlimited amount.'” Traffic cases and
minor violations also are handled in these courts. As Herald Price Fahringer has noted,
although jurisdiction is restricted:

*  Code of Judicial Conduct, supra note 92, at § 100.5(d)(ii).

% Article 2.
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What lies below the waterline of their jurisdiction is still important. They
can be places of harsh reckoning. The right to drive a car can be lost and
with it, one's livelihood. Moreover, jail sentences are frequently imposed,
defendants are bound over for grand jury action and people are evicted
from their homes - to mention only a few of the more calamitous
consequences that can befall a person charged in these courts. In addition,
it is often the less fortunate, those with limited resources, who must take
refuge in the lower tier of our judicial system."”

For these reasons and considering that local justice courts handle issues that occur in so
many people's everyday lives, these courts have been aptly called "the first line of
defense of our justice system."'” It is therefore critical that these courts operate in a
manner that promotes public confidence in the legal process.

Unlike judges in other courts in the state, admission to the bar is not necessary to serve as
a town or village justice.'” Such justices are required to take an initial 35-hour
educational program, followed by a 12-hour advanced course, and an annual update
thereafter."” Greater education is necessary to perform certain other services. For
example, the state requires hair removal waxing technicians to complete 75 hours of
training and pass an examination.'”

It is unfair for litigants in civil or criminal cases to have matters determined by a person
who may be unfamiliar with the law and not bound by the Code of Professional
Responsibility and/or Code of Judicial Conduct. It is ironic that the same matter,
occurring within a city, would come before a judge who must necessarily be admitted to
the bar. Judges for the various other courts in New York State Court System are required
to be admitted to the bar for periods ranging from five to ten years. In the several
communities where traffic violations are adjudicated administratively,'™ rather than by
local justices or city court judges, the hearing officers conducting the sessions are
attorneys.'” These are the same types of matters, except for their locations, that are
handled in town and village court. New York is one of only a handful of states that
continue to allow non-lawyer justices.'” In modern times, there is no reason that all
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judges cannot and should not be lawyers, and public confidence requires that local
justices have appropriate training and are held to appropriate, enforceable ethical
standards.

Public Understanding and Media Portrayal of the Legal System

The public's understanding of the mission of the justice system and how it affects everyday
life is essential in achieving trust and confidence of those who utilize the legal process to
address a 0g)articular matter and of the public in general. In proposing educational
initiatives,'” the State Committee observes that "the combination of lack of public
understanding and inaccurate or incomplete media portrayal impacts not only the perceptions
about the justice system, but the very way the judicial system operates. Public pressure has
an effect lcl)on legislation involving the courts and judicial discretion and can affect judiciary
budgets."
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State Committee Report, Section B(5), Public Understanding and Media Portrayal at 38-43:
a.  Educating Students About the Justice System
i.  Advocate for expanded and practical coverage of the judicial system in school systems beginning at
grade schoo! level and continuing into secondary schools and college.
ii.  Sponsor contests for students to develop a videotape and/or computer software regarding the judicial
system that could be used for educational purposes.
iii. Explore the feasibility of initiating the production and broadcasting of a television program about the
courts in which teenagers serve as the hosts/moderators.

'b.  Public Knowledge and Understanding of the Justice System/Openness of Legal System

i.  Establish and/or expand Speakers' Bureaus of judges and attorneys available to speak to schools,
churches and civic groups.

ii. Produce with local radio (usually talk radio is the most receptive) a series of 30-second audio spots
defining legal terms, court procedures, and specific areas of the law which will serve to inform the
listening public.

iii. Develop with bar associations public service announcements regarding the role of courts and the
judiciary.

iv. Initiate a court open house education day for families.

v. Develop a series of videotapes and materials on legal topics for use in public libraries and schools.

vi. Publicize good deeds/contributions to the community by attorneys, judiciary, judicial staff, court
employees and law schools.

vii. Establish a "Law Hot Line" or "Ask a Lawyer" newspaper column and/or web site for educational
purposes.

¢.  Media Portrayal of Courts/Criticism of Courts by Public Officials

i.  Disseminate the public information videotapes and educational materials, proposed above, to the
media for use in training persons who will be covering the courts.

ii. Designate a person in each district as the public information officer available to the media to answer
questions beyond normal business hours.

ili. Develop and disseminate to all judges guidelines regarding allowable/advisable judicial responses to
the media and public inquiry and on handling criticism.

d.  Public Perception of Lenient Sentencing and Appeals Overturning Convictions

i.  Develop for dissemination to the media, schools and public libraries a videotape which addresses
procedural safeguards afforded under our Constitution, considerations in sentencing and the appeals
process.

State Committee Report, at 39.
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This portion of the report is appropriately the final chapter of the five areas studied, since
public education and communication are necessary to fully address the issues and implement
the proposed improvements in each of the preceding chapters.

We have subdivided this subject into: (a) Public Understanding,” including educational ideas
for both school children and adults; (b) “Local Initiatives,” suggesting projects local bar
associations can undertake; and (c) “Media Portrayal,” providing proposals for improving
accuracy in journalism.

During our study, we discovered an extraordinary breadth and depth of activities already
under way in New York State addressing the public trust and confidence concerns raised by
the Chief Judge. These are projects undertaken quietly, perhaps too quietly, by members of
the bar who have perceived a problem and a way to correct it. Where appropriate, these
projects are discussed in conjunction with our own thoughts. Having considered in detail the
various existing initiatives to improve public understanding and media portrayal of the justice
system, and having reviewed various ways in which they may be improved, we make the
recommendations set forth below.'"

Priorities

We believe all of our recommendations can be accomplished, that one does not compete with
another. Having said that however, they are prioritized according to the sequence in which
they appear.

a. Public Understanding
For Students
v Expand and enhance training of teachers in law-related education.

- Replicate the LYC/P.A.T.C.H. Summer Institute training program to reach 300-
400 teachers each year.

- Add a half-day workshop for new teachers to the statewide Conference on Law-
Related Education.

- Expand print resources for teachers and republish undated materials for new
teachers.

- Create and distribute via the internet a library containing informational resources,
such as U.S Supreme Court decisions, and teaching strategies for various grade
levels and including suggested activities.

- Create an interactive internet resource for the direct use of students designed to
move step-by-step through the decision-making process and mimic the
interactivity of good law-related methods in the classroom.

- Use the internet and e-mail to arrange lawyer visits to classrooms.

1

NB: In reviewing the issues, representatives of the Special Committee and the State Committee maintained close
contact and shared information in developing their recommendations relating to public understanding and media
portrayal of the justice system. Their mutual identity of interest and substantive conclusions were so apparent
that, in large part, the substance and language of this section of the report were drafted jointly by the two groups.
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Create a catalog of existing Association and OCA resources for teachers, ascertain
their current usage, and institute a sustaining promotion program to ensure the widest
use possible.

Sponsor a statewide contest for students to develop videotapes and/or computer
software regarding the judicial system that could be used for educational purposes.

For the General Public

v

Create and nurture alliances with other legal and non-legal organizations that would
be helpful in assisting the promotion of issues and positions important to the courts
and legal profession.

Use “Non-Commercial Sustaining Announcements” on radio and television statewide
to promote understanding of the legal system.

Expand Tel-Law, a program of telephone-accessed tape-recorded messages about the
legal issues, to all counties and recommend that the Association consider providing
this information by way of the Internet to ensure statewide availability.

Local Initiatives

v

Me
v

Strongly encourage local bar associations to aggressively seek opportunities to
promote the courts and bar, to increase their community involvement across the
broadest possible spectrum of legal and non-legal activities, and to engage other
educational, civic, business, professional, labor and religious organizations.

Encourage bar associations in the state to include programs on lawyer advertising at
bar meetings that includes the input from advertising professionals on what
constitutes good and effective advertising.

dia Portrayal
Distribute background information to newsrooms on legal issues currently in the
news.

Increase the availability of the Association's Legal Handbook for New York State
Journalists to reporters who cover the legal issues.

Encourage the courts to designate a public information officer in each district who
would be available to the media at all times.

Consider establishing a satellite office of the Media Services Department in New
York City.

Develop and disseminate to all judges guidelines regarding allowable/advisable
judicial responses to the media and public inquiry and on handling criticism.
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a. Public Understanding
Youth Education

A 1998 ABA survey of public attitude'” found that more than 80 percent of those polled
identified social studies classes as their main source of knowledge about the legal system.

In New York, that social studies curriculum includes consistent and repeated instruction
in civics, law and justice. It is not an accident. The Association and OCA have provided
more resources to schools than any other legal entities in the nation. It may be safe to say
that no other profession, trade, business or civic group has made as concentrated or
effective an effort to involve itself in the general education process anywhere or at any
time.

Background on these efforts is useful in considering additional steps. In 1974, the
Association established LYC as a cooperative initiative with the New York State
Education Department.

LYC and the Association Committee on Citizenship Education have directly participated
with the Education Department in the creation of Social Studies standards and the
development of the Social Studies core curriculum. These form the basis for all state
standardized testing, and have wide and deep coverage of the law, the justice system,
civics, and citizenship from Kindergarten through 12" Grade.

Additionally, LYC trains New York’s social studies teachers and develops and distributes
the teaching materials and study aids used in the state’s schools. In short, for the last 26
years, Social Studies education in New York State has been, in large measure, the
product of its lawyers, working with educators across the state.

LYC is heavily involved in the creation of a new syllabus for the 12" Grade Government
course, which is the final and required citizenship preparation course. Schools today are
tightly focused on the new content requirements and in working to raise student
achievement, because of the combination of new state Regents exams, which all students
must pass to graduate; exams at the 4" and 8" Grade levels, which students must pass or
be given remedial help; and the institution of school report cards which publicly compare
each district to two other similarly situated districts. LYC’s efforts have been designed to
dovetail and support the needs of teachers and students. Additional teacher training,
resources and student-centered projects that directly support the new realities in the
schools would be practical and valuable means of advancing law-related education in the
schools.

In 1999, a typical year, 400 educators were trained at LYC's three-day statewide
Conference on Law-Related Education, which featured 42 workshops. One hundred
teachers received 30 hours of training in an LYC program conducted in cooperation with
Operation P.A.T.C.H., the law-related education of the Northport-East Northport school

"2 ABA Survey, supra note 53 at 99.
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districts. At three regional council meetings, 250 teachers were given an additional one
hour of training, and 220 were trained as coaches for the high school statewide mock trial
competition. Further, 610 teachers, administrators and lawyers were tutored in issues of
school law and how to address these matters in their institutions.

LYC conducts a high school mock trial competition annually in more than 500 schools.
Local bars participate in the preliminary rounds, providing judges and lawyers to serve as
coaches and officials. In recent years, an interstate competition also has been conducted
with Maryland students. Another resource for teachers, LYC provides Association
member attorneys to lecture in the classroom statewide. At present, this program,
undertaken with a number of local bar associations, is very active in the 14 most
populous counties of the state. LYC also provides print and internet resource material to
teachers and students on an ongoing basis. '

Teacher Training - Now, however, a crisis looms — a crisis that also presents an
opportunity and is the nexus of our principal and priority recommendation.

At least 40-50 percent of New York’s experienced Social Studies teachers will retire
within the next three to five years. While LYC has provided extensive and
comprehensive training and shared new resources annually with thousands of these
teachers for more than two decades, their retirement will result in a much younger staff,
with far less content knowledge about the law and without the training in the law-related
methods which are as vital as legal content. Bluntly put, legal content without the
effective techniques of law-related education, which demand interactive teaching
strategies and place students in action-based learning opportunities, is unproductive.

This fundamental point must be given highest priority: If the legal profession and, given
its extensive experience in youth education, the Association, in particular, do not engage
the new generation of teachers and provide the training and resources that they need, then
the quality of law-related instruction will diminish and the knowledge of young citizens
about the justice system will suffer long-term diminution. Each middle and high school
Social Studies teacher whom we reach with training and relevant content/methods
resources has direct contact with 150 students each day, 180 days per year. By way of
example, our November 1999 mailing of 5,000 copies of our updated United States
Supreme Court Decisions book, which includes briefs of the 32 required cases for the 11"
Grade U.S. History Regents course and exam, will impact the learning of all 150,000
students who will take that exam next June. That effort - in creating the second edition
and printing the book - cost less than $5,000.

While we work within the state curriculum mandates in designing new training efforts
and resources, we also need to carefully hone our message to ensure that we have a
lasting impact on student knowledge and attitudes. This is no small point and goes to the
heart of some of the discouraging findings from the previously cited ABA survey.™
Students learn best and deepest through curriculum stages which address the same topics
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at age appropriate levels in a number of different grades and which fuse the content with
active learner methods. Research shows that retention levels rise from a low of about §
percent with lectures, to about 25 percent with matching visuals, to more than 90 percent
in active learning situations. The goal is ensuring that a 40-year-old will still know the
justice system and appreciate its value.

We believe that three themes are vital to communicate: 1) due process and the
adversarial system, including the legitimate role of attorneys on both sides of a case; 2)
judicial independence; and 3) the jury system and the duty of jury service. These points
can be highlighted through many opportunities provided by state guidelines.

Therefore, we recommend

e Replicating the LYC/P.A.T.C.H. Summer Institute training program to reach 300-400
teachers each year.

e Adding a half-day workshop for new teachers to the statewide Conference on Law-
Related Education.

e Expanding print resources for teachers and republishing undated materials for new
teachers.

e Creating and distributing via the internet a library containing informational resources,
such as U.S. Supreme Court decisions, and teaching strategies for various grade
levels and including suggested activities. In the alternative, schools may be able to
effectively use existing web sites such as www.lexisone.com, or www.law.cornell.edu,
to gather state and federal court decisions. The Association may be able to expedite
such efforts with appropriate links to its own website.

e Creating an interactive internet resource for the direct use of students designed to
move step-by-step through the decision-making process and mimic the interactivity of
good law-related methods in the classroom.

o Using the intemnet to arrange lawyer visits to classrooms. Lawyer visits are difficult
in rural counties, but can be made easier. Using e-mail, teachers could contact the
appropriate bar association, the bar association contact interested lawyers, and
lawyers and teachers converse at their individual convenience to make necessary
arrangements.

Additional funding sources must be identified and solicited. There is a significant
difference between budgeted funding, such as LYC has received from the Association,
and grant funding provided for short duration for a specific project. To address issues of
public understanding, in a larger and lasting way, long-term sources are necessary. Law-
related education programs that depend on money available for the short term spend
much of their time chasing funding, and too little actually impacting student learning.

Attaining and maintaining a satisfactory level of public understanding, trust, and
confidence is a problem of long standing, not a short-term problem that ever has or ever
will be successfully addressed with a few grant projects. Having the necessary impact on
the problem requires the kind of long-term commitment which the Association and the
profession have shown over the past quarter century.
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Resource Catalog - The array of resources available to teachers currently is impressive,
but not widely enough known. This information includes videos, booklets and other
materials on nights and responsibilities, produced through the Association, other bar
associations, and law schools."® Consequently, these potentially valuable teaching aids
are underutilized. We propose that summer interns be employed to work with OCA and
the Association to create a catalog, and that LYC annually ensure that Social Studies
teachers statewide have the catalog and are encouraged to use it.

Video/Software Contest - As part of the continuing program to assist in educating
students about the legal process, we propose that the Association sponsor a statewide
contest for students to develop and produce computer software programs and videotape
presentations relating to the judicial system.

Any grade or secondary school student in New York State or any group of such students
working together would be eligible to enter; the winning entry or entries would be
distributed for educational use in the school system. Entries would be judged on the basis
of originality and effectiveness. Ideally, there would be a cash prize in each category:
video and computer software program. The contest would be promoted principally to
secondary and middle school students.
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Among these resources are:

A videotape series of 26 half-hour interview programs, “It's in Your Court," covering a wide range of
topics relating to the courts. Produced and hosted by U.S. Customs Court Judge Gregory Carmen, these
programs have been broadcast on Long Island Public Access television, and have been provided by the
Association to the central library system. They are available for loan to individual libraries across the state.
A series of 16 videos produced by NYCLA.

Videotapes of the oral arguments before the New York State Court of Appeals, made and retained by
Albany Law School as an educational resources for the public, profession and law students. The
presentations also have been shown on cable television.

On-line seminars for high school students conducted by the ABA. This year’s topic was “Access Denied,
R-Rating, V-Chip: Should Youth Access to the Internet and Mass Media Be Restricted?” Approximately
1,500 students took part in 50 classrooms in 26 states.

A videotape series on topics in "Disabilities and the Law." Produced by the Association Committee on
Issues Affecting People With Disabilities in cooperation with the New York State Commission on Quality
Care for the Mentally Disabled and the New York State Cable Commission, these programs are intended to
educate persons with disabilities and their families on their rights and responsibilities and to enhance public
understanding of relevant issues.

Association public education booklets on a variety of law-related subjects for general distribution. These
include "The Courts of New York," explaining how the Court System operates, including the natural
friction existing between the courts and the media, prepared by the Committee on Justice and the
Community; the 13-topic "Legal Ease" series, produced by the Committee on Public Relations with
relevant substantive committees and sections; “Determining the Amount Under the Child Support
Standards Act” from the Committee on Children and the Law and the New York State Commission on
Child Support; "17 Benefits for Older New Yorkers" compiled by the Elder Law Section in cooperation
with the New York City Department of Aging; "Guidelines for Guardians,” prepared by the Elder Law
Section for laypersons; "Senior Citizens Handbook" on law, procedure and other relevant information for
senior citizens, from the Young Lawyers Section; "Family Court and You," jointly created by the
Committees on Women in the Law and Children in the Law, with the Women’s Bar Association, The Fund
for Modern Courts and OCA, to explain preparations for appearing in Family Court and related matters.

An annual essay contest for high school students. Though it may be viewed as old-fashioned technology,
this project was renewed recently by the Association Committee on Justice and the Community. The
winner is awarded a cash prize.
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We believe it would be wise to seek funding for the administration of the contest and for
the prizes that in no way competes with the fund raising necessary to effect completion of
the other programs recommended herein.

For the General Public

Strategic Alliances - Public understanding relies to a great extent on attitudes conveyed
by public officials and civic activists of all stripes. From time to time lawyers, the
judiciary, and/or the legal system as a whole are subject to unfair attacks. In many
situations these attacks are to support the interests of a particular group. Thus, for
example, the public tends to blame lawyers for perceived excessive jury awards. Judges
are castigated when providing what one group regards as too lenient justice or too harsh
Justice.

The bench and bar would benefit enormously from having allies with whom they could
take up sympathetic causes. For example, while the need for higher salaries for public
defenders is obvious, for the profession to promote it appears self-serving in many
quarters. However, there are other civic advocates who share the bar’s view on this issue.
A cooperative relationship with such other like-minded organizations would aid
immeasurably in moving the public and Legislature beyond the “self-serving” problem
and focus their attention where it belongs — on the merits of the issue itself.

Therefore, a system of “strategic alliances” should be established. A “strategic alliance”
is a relationship between members of the legal profession and respected professional,
cultural, charitable, political, and business groups. The desired goal is to fashion
informal contacts between members of the Association Executive Committee and the
leadership of these groups. While the contacts must of necessity be informal, the
reaching out to these groups should be ongoing and organized. In this way, when a
controversy arises, and it is felt that the other organizations would share our view, the
bench and bar would be able to solicit their support.

The Association Committee on Public Relations has prepared an initial list of several
hundred organizations of all kinds that may be potential allies either generally or with
respect to specific issues. Such organizations could potentially assist in communicating
the positions and needs of the legal system to the public, media, constituents and the
Legislature. Examples of issues that could gain from such alliances include court
reorganization, assigned counsel compensation, legal services funding and judicial
independence.

The benefits in advancing the important issues for which we fight make it appropriate
that we begin this long-term process of developing strategic alliances. Of course, in
forming such alliances, neither the Association nor any other organization would be
committed in advance to the support of any agenda or any specific issue, quid pro quo,
but we would work cooperatively on those matters we mutually support.

Non-Commercial Sustaining Announcements - Only about 15 million people watch the
nightly national news on television, out of a population of over 275 million. Fewer than
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10 million read the three weekly news magazines. Ten percent of the New York
population has never attended high school, and another 15 percent never graduated. The
net effect is a significant proportion of citizens with very weak knowledge of the law and
justice system, despite our best efforts to reach them. A third strategy, besides better
public education and better journalism, will help reach these people.

While some people do not actively keep up with the news, and while some have lost
interest in formal education, nearly everyone at some point in a given week spends time
listening to or viewing entertainment radio and television. Short, attention-getting
messages are very effective in reaching such people, as most advertisers will attest. Paid
advertising is very expensive. Public Service Announcements (PSAs), while
inexpensive, are of limited value as they are generally scheduled during times of day
when audiences are lowest.

Non-commercial sustaining announcements (NCSAs), however, offer a relatively
inexpensive way to gain nearly the same kind of exposure as commercial announcements.
NCSAs are a hybrid under Federal Communications Rules. For a modest fixed fee,
payable to a state broadcasters association, a non-profit organization can contract for a set
number of announcements to be aired on all member radio or television stations in all
broadcast day parts for a period of several weeks. Stations must treat them as
commercials and schedule them accordingly. In New York, the state broadcasters
association guarantees exposure in all parts of the day over a multi-week run.

The Association has used NCSAs, paying the New York State Broadcasters Association
$25,000 to arrange for the airing of these announcements in each of three years.
Production costs averaged $5,000. The first two years, Association NCSAs were aired on
approximately 200 radio stations and covered topics relating to the elements of the law
with which ordinary citizens are most likely to come into contact, i.e., buying and selling
a home, preparing a will, working with a lawyer. In 1999, NCSAs were aired on 39
television stations, promoting jury service. The value of these announcements, if
purchased as ordinary commercials, was approximately $750,000.

In this era of cynical public attitudes, attempting to use NCSAs for puffery would be
counterproductive. Instead, NCSAs can best be used and to great effect to announce,
explain and promote these and many other positive elements of the legal system for
which there is a tangible public benefit, e.g., improvements in jury service. A series of
NCSAs is available to any particular organization only once or twice a year and we
recommend that the Association and OCA make use of this vehicle.

Education Through Television - Court TV has already done some work in the
production of programs intended to explain the Court System, the legal process, and the
legal profession.'"® With our urging and involvement, that network, as well as public

"6 Court TV has produced three programs oriented to students - “Your Turn” on Saturday afternoon is formatted
similarly to “Oprah” or “Phil Donahue” and involves teenagers discussing legal/social issues; “Opening the Door
to Diversity” aired annually in October, and then made available on tape, together with lesson plans, to schools;
and “Choices and Consequences,” a series produced on an ongoing basis which uses hypothetical cases to
illustrate criminal problems adolescents can encounter, and how law enforcement and the courts handle them.
Tapes, lesson plans and internet resources are available to schools. Additionally, Court TV has produced a one-
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television and perhaps other broadcast entities could be encouraged to do more.
Advantages include Court TV’s need for programming, an audience pre-disposed to
accept such material, and inherent promotional opportunities. Existing and future Court
TV or other network initiatives in this vein should be included in the resource catalog
recommended above.

We also look forward to the report and recommendations of the Association's newly
established Special Committee on Cameras in the Courtroom concerning provision for
audio-visual coverage of courtroom proceedings in criminal and civil matters.

Tel-Law Messages - The Association operates an automated “Tel-Law” program that
last year generated 26,723 calls. Callers hear a menu from which they can select from 48
pre-recorded messages in English and 46 in Spanish describing various basic legal issues,
rights and responsibilities. The program, providing one- to two-minute messages, has
been run in cooperation with the New York City Department of Consumer Affairs, the
county bar associations in Nassau, Suffolk and Onondaga, and the Help Service of SUNY
Fredonia. Not all topics are available in all participating counties; some topics are
localized. The Association prepares the scripts and tapes; the equipment is maintained by
the local co-sponsoring entity. The expansion of the Tel-Law program to all counties
should be encouraged, with outreach to seek the participation of additional bar
associations and other civic organizations. In some areas, however, maintenance of a
Tel-Law service may not be feasible. Therefore, the Association also should consider
providing this information by way of the Internet to ensure statewide availability.

b. Local Initiatives

The more we, as individual lawyers and as an organized, unified bar are perceived in
friendly, constructive ways, the more we will be seen as a natural and positive part of the
community. As local bar associations demonstrate they are part of the everyday
workings of their communities, public understanding will grow. We strongly encourage
local bar associations to aggressively seek opportunities to promote the courts and bar, to
increase their community involvement across the broadest possible spectrum of legal and
non-legal activities, and to engage other educational, civic, business, professional, labor
and religious organizations.

This also should be an area of continued involvement of the Association, including
production of resource materials that can be used in the community, collaboration on
programs, and provision of opportunities for bar associations across the state to share
experiences and project ideas that could be replicated elsewhere.

There are any number of ways a local bar association can do this and excellent examples
of local bar initiatives currently in place. We include but a partial list:

hour documentary, “Transitions: Your Kids in Their Own Words” which is about and featuring teenagers but
targeted to adults. Videos are available. See www.courttv.com. for further information about this programming.
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Speakers' Bureaus - The former Association Committee on Courts and the
Community operated a speakers' bureau for a number of years, but it fell into disuse.
Perhaps this function would be particularly effective handled by local bar associations
with direct access to potential audiences. We endorse the proposal of the State
Committee's Subcommittee on Public Understanding and Media Portrayal to ask the
Chief Judge and Chief Administrative Judge to write to all the judges and local bars
in the state on this matter in more or less the following terms:

We understand that many bar associations maintain speakers’ bureaus
to facilitate providing speakers for civic, church and school groups.
Judges have been urged to participate in such speakers’ bureaus. If
you do not have such a bureau, we would urge you to create one and to
publicize the availability of judges and leading lawyers in your
community to speak about the legal system to groups in the
community. If you already have such a bureau, we would ask you to
expand it to solicit the participation of your members and to
disseminate to various groups the availability of the speaker service.

We further recommend that the Association increase its publicity about the
availability of its various public information materials for use by local bar
associations for speakers' bureaus or other community education projects. Building
on our proposal to enhance teachers' awareness of Association resources through
preparation of a catalog, we suggest that the Association compile a subject matter
listing of materials of interest in the community, for ease in reference and order
fulfillment. [See proposal in this segment of the report at 54-55 regarding public
understanding for students.]

Court Tours - There are a number of court tours available around the state, and
initiatives are being undertaken to enhance and standardize them. There is little
publicity about them, however. We encourage OCA to organize this project. We
also see opportunities for local bar involvement in the tours and in publicity for these
events.

Town Halls - For the past two years, the Association Committee on Justice and the
Community has conducted successful town meetings on facets of the criminal justice
system, the first in New York City and the second in Westchester County. In each
instance, a panel of experts discussed with the public various aspects of legal and
court procedure. A 90-minute videotape of this year’s town meeting is available from
the Association’s Media Services Department. While this tape should certainly be
part of the catalog for teachers, local bar associations also could use it as a guide in
planning their own town meetings or “people’s law schools.”

Community Betterment Projects - Local bar associations ought not limit their
community outreach activities to law-related projects but also aggressively seek
opportunities to become involved in community betterment projects of all kinds, from
litter clean up to cultural programs to youth sports. Professional and social events
also can be organized and hosted by local bars that foster sharing of experience,
networking, and opportunities for cross counseling. A number of local bar



60

associations have undertaken such projects, including the Monroe County Bar
Association's "Tools for Schools" providing basic school equipment for students; the
Bar Association of Nassau County's "We Care" program which has aided the Family
Court nursery, provided emergency hotline cards to students, and helped other
projects; the Albany County Bar Association's volunteer day for Habitat for
Humanity and its run for domestic violence services; and the Bar Association of Erie
County's "Lawyers for Learning" with attorneys helping students with schoolwork,
and sharing stories and activities.

Media Outreach - Local bar associations can be very effective at media outreach.
There already is more so-called “good news” about lawyers published regularly in the
state’s magazines and newspapers than most lawyers realize. Local associations,
however, are especially well-suited to look for and publicize story opportunities that
go beyond events surrounding Law Day: e.g., lawyers involved in local government,
lawyers saving lives, teaching, helping with charitable activities, participating in
children’s programs - anything that shows lawyers as integral parts of their
communities. We encourage local bars to ensure that this is a part of their media
communications efforts. Likewise, the Association should continue to seek
opportunities to provide to the media and include in Association publications
examples of lawyers' law-related and community volunteerism, to recognize and
encourage such efforts among members of the profession.

Moreover, local bar associations are in a unique position to identify and help
journalists in their communities prevent mistakes and, in so doing, better inform the
public. One way is to be vigilant for errors and take steps to correct them. The media
do appreciate it when mistakes are pointed out and suggestions are offered on
preventing them in the future when it is done in a constructive, non-confrontational
manner.

Local associations have an opportunity to better educate local journalists generally
with short, subject specific seminars. Such seminars would be particularly appealing
if given by local lawyers with whom local reporters are more likely to come into
contact. Programs also could be held in collaboration with the Association and/or
utilize reference material prepared by the Association for the media.

The Association Committee on Public Relations has considered the idea of a
multiple-day “Law School for Journalists” on a statewide basis, but has found,
through polling of reporters and news executives that the idea would be largely
unwelcome because of the time commitment required and cost. Several law schools,
however, currently present such sessions for the media.

Between 1976 and 1986, the Association provided newspapers in the state with
articles on Court of Appeals opinions. This program was stopped due to lack of
interest on the part of the papers, in part because Court of Appeals opinions tend to
come in groups and the papers preferred a regular input. Some local attorneys
continue to write columns for their local newspapers as a marketing tool. The
Association has, on occasion, provided articles to local newspapers on timely topics,
with most success in placement in small dailies, weeklies, and “Penny Savers,” as
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such publications are generally eager for material and thus more willing to accept it
from unsolicited sources.

Local bar associations can build upon these projects and experiences themselves and
in many instances could find success because of their very proximity to local media
outlets. This concept also has a broadcast application in that local associations can
offer and provide their officers and members as guests on local radio and television
talk shows. Hardly a week goes by when there is not a legal topic of interest in the
news. Whether it is a local, state or national matter, local media are grateful to have
local input on it.

e Websites - Lastly, where a local bar association does not now have a website, we
urge its development. Such sites should include machinery to permit feedback and
public inquiry, and its availability should be publicized in a sustaining manner.

The Association can facilitate such activities by creating a resource guide to outline the
programs already under way in various local bar associations, and making the guide
available to all local associations. The Association can further assist by providing the
resources necessary to such programs where local associations are unable to do so
themselves. Similarly, where local bar associations have had success with outreach
programs, they should be encouraged to look for opportunities to share their skills with
other associations.

Guidance on Lawyer Advertising

Bad advertising, no matter who the intended audience nor what the purpose, inevitably
leaves the public with the wrong impression of the advertiser, leaves the advertiser open
to accusations of misrepresentation, and damages the public image of the advertiser and
its colleagues, much to the consternation of the colleagues. As is true in any other type of
advertising, poor lawyer advertising is simply poor advertising at its most basic level.

Enlisting the help of advertising professionals could go a long way toward improving it
across the board. Sharing of standards with the American Association of Advertising
Agencies (commonly called the "Four A's") and the American Advertising Federation
would head off many problems before they occur. The professionals in that field can
assist lawyers in creating advertising that effectively promotes the services of lawyers,
maintains a positive public demeanor, and educates the public. Likewise, advertising
professionals are in a position to spot potential problems. Moreover, advertising
professionals are acutely aware of public sensibilities and can guide lawyers toward a
correct marketing strategy. Guidance also can be found at the larger media organizations.
We recommend that the Association and local bar associations consider inviting
advertising professionals to conduct seminars and to exhibit at meetings. [For further
recommendations in addressing misrepresentations in advertising, see segment (4) of this
report at 42-43 on legal and judicial ethics.]
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¢. Media Portrayal

Some recent scholarship argues that the low levels of involvement by young adult
Americans in the political process stems from a high level of cynicism deriving from
political scandal and intense partisanship, and exacerbated by negative media attitudes
and practices and reporting. Young adults are choosing not to vote because of their
perceptions of how the electoral, legislative, and executive systems operate. Most have
certainly been taught the fundamentals of civics and citizenship, but they do not exercise
the right to vote. We should recognize the great difficulty that this portends for
perceptions of the justice system, which should not be viewed as isolated from the
repercussions of these cynical perceptions.

How to dilute intense partisanship and reduce public scandal is outside the scope of our
assignment. Media attitudes, practices and reporting with respect to the judicial system,
however, fall well within it.

Joumalists are the products of the same society, education and experience as everyone
else. As such, they know no more than anyone else about the judicial system, except
what long experience on a court beat may have taught some of them. Most of the bad
reporting, or the perceived unfair reporting, is in actuality ignorant reporting — ignorant
with respect to the letter of law and procedure, and as to its spirit as well.

The Association’s Committee on Public Relations and Media Services Department have
for years been addressing this issue. For example, the Media Services Department is very
aggressive in assisting journalists to access information about the judicial system, explain
that information, and correct inaccuracies.

Background on Legal Issues in the News

Similarly, the Committee on Public Relations is in the process of developing a service to
journalists called “Point of Law” to provide all 750 newsrooms in the state with one-page
bulletins, explaining in plain English, some facet of a legal matter then in the news.
These bulletins, which should begin appearing in newsrooms in 2001, will be sent
between once and five times every week, depending on news flow. Reporters will be
encouraged to call the Media Services Department for more information on the point
raised, or to arrange-an interview with a lawyer on that or any other topic. We anticipate
that this project will aid in promoting coverage of legal issues and serve as a source of
information.

Reference Resources

The Legal Handbook for New York State Journalists, prepared by Professor Jay Wright
of Syracuse University and the Association Media Services Department, can become the
foundation piece for educating reporters and editors. Now in its second edition, this 200-
page loose-leaf reference book of laws, procedure, judicial process, and terminology is
designed for use by journalists covering the courts and law-related issues. Brief
discussions of relevant differences in the laws of New York’s border states are included.
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It can be transported easily for fast on-the-spot research. It has proven very popular,
with some reporters being known to carry it with them while working.

One copy of the Handbook has been provided to each daily newspaper, television station
and principal radio station in the state. It also is in use in some of the state’s journalism
schools and programs. But this is not enough. Ideally, the Handbook should be in the
hands of every journalist in New York State. However, as some 1,500 copies at $30 a
copy would be necessary, doing so is cost-prohibitive unless additional funding is sought
by both the Association and OCA, internally and externally. The Association Media
Services Department is exploring ways to offer the handbook on the internet at a
significantly reduced price, and working out licensing arrangements with media
companies. This resource also could be useful to Social Studies teachers. We encourage
efforts to increase distribution of this resource.

Court Public Information Officers

For a variety of reasons, judges should not be expected in most instances to be
forthcoming publicly about the activities in their courts. Nevertheless, there should be
someone who can speak for the court at the local level.

We believe that ultimately there should be a public relations professional in each court in
each county of the state, or at the very least in each Supreme Court district. A public
relations professional has the training to quickly see problems developing in news
coverage and to move to correct them. A public relations professional has the necessary
wherewithal to spot opportunities to fill in the holes in public understanding as they
appear, and to find ways to effectively promote the courts’ activities to the public and the
media. And a public relations professional has the tools to correctly interpret the courts’
actions to the media and public.

We are aware of the enormous budget implications of this recommendation. Believing
whole-heartedly that OCA would benefit exponentially, we nevertheless understand that
funding for such a program is unlikely for the foreseeable future. Still, there should be
someone designated in each Supreme Court district as a Public Information Officer
(PIO), whether as a principal duty or additional duty. The PIO must be very familiar with
the workings of the courts and the clerks' offices, and the ethical rules by which judges
and lawyers are bound. The PIO also must know the media operating within the district,
and appreciate their differences. Ideally, the PIO should be available 24 hours per day, 7
days per week for media inquiries.

Where no such individual has been appointed, we urge court officials to make such
appointments and to ensure that PIOs become active in the National Association of Bar
Executives Public Relations Section and regularly attend its training sessions.

In all events, PIOs should avail themselves of all the resources and assistance offered by
the Association Media Services Department.
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Association Media Presence in New York City

The Association Media Services Department is already recognized as among the most
pro-active in the nation. But it is in Albany. The state and national media capital is New
York City, and the bar and courts would be better served if it has a presence there.

The Media Services Department spends a significant percentage of its time working with
journalists from all over the state. Some of this work entails “pitching” story ideas, and
some responding to inquiries. Virtually all news organizations in the state are aware of
its work and use its services. To work most effectively with the media in promoting
public trust and confidence in the legal system, however, the Department should be
located amongst the principal media outlets with which it will deal.

The Association is contemplating the establishment of a secondary general office in New
York City. Its plans should include space, personnel and resources for a satellite office
for the Media Services Department. But even should the Association opt not to open a
general office in New York, we recommend the Association consider establishing a
satellite Media Services office there in any event.

Media Guidelines and Training for Judges

There appears to be several sets of guidelines in circulation suggesting what is permitted
or recommended with respect to judges' commenting to the media or the public. We
believe it would be wise to consolidate all of them into one authoritative guide, and
ensure that each judge has one and understands it. It also should be circulated to all local
bar associations for their information. [See also, recommendations on communications
by judges, in segment (4) at 44-45 of this report on legal and judicial ethics.]

Judges are presently afforded media training by OCA. We recommend that OCA review
this training regularly to see if it is sufficient to meet current needs and prepare judges
appropriately within the constraints of existing ethical rules. Moreover, this training
should include practice in actual media contact situations. To this end, the media training
conducted by the Association for its officers and section chairs may contain elements that
would have useful application to OCA. While we understand that funding for such a
project may not be available at this time, the lack of such training reinforces the need for
court public relations professionals, or at least PIOs, to respond to and work with the
media to ensure appropriate and accurate coverage and promote public understanding of
the justice system.



65

SUMMARY OF RECOMMENDATIONS

Set forth below is a summary of the recommendations contained, and discussed in more detail, in
the text of this report. Although we believe that all of these recommendations are important and
worthy of consideration, we have specifically identified some (delineated by check marks) that
we believe deserve the highest priority because they are of particular importance or timeliness.

1. Bias and Prejudice and Access to Justice

a. Bias and prejudice

V1.

Concur with State Committee proposal for greater representation of minorities in the

courts but would not focus particularly on the judiciary. Instead, urge enhanced

opportunities and diversity at all levels of employment in the justice system and in all
elements of the legal profession, including public and private sectors and law schools.

[pp. 4-5]

a. To assist in this effort, recommend that the Association compile information on
the numbers of attorneys and judges of color in various positions in the legal
profession and in different communities of the state to aid in assessing and
monitoring efforts to enhance diversity. [p. 5]

b. Similarly, recommend compiling data on practice areas, career paths and related
information concerning women in profession. [p. 5]

. Encourage bar associations and law schools to continue to enhance programs and

resources to help attorneys and law students build career development skills and law
office procedures that promote diversity in hiring and retention of a workforce that
reflects diversity. [p. 5]

. Agree with State Committee in encouraging bar associations and law schools to

provide programs and materials on diversity issues. [pp. 6-7]

a. Recommend that the Association and other bar associations incorporate diversity
issues into MCLE, law office management programs and resources. [p. 6]

b. Suggest the Association and law schools collaborate in presenting a roundtable of
legal educators and clinicians on diversity awareness issues, with the schools
sharing experiences and effective initiatives. [pp. 6-7]

. Endorse State Committee's proposal for statewide sensitivity training and education

programs for judges, law clerks, secretaries, clerks of the court and staff, and security
personnel and district attorneys, but urge that such training be interactive and
ongoing. Suggest considering offering MCLE credit for judges and Court System
attorneys instructing and attending such programs. {pp. 5-6]

. Encourage additional training of court personnel in customer service skills. [p. 6]

Concerning State Committee's recommendation for incentives and disincentives for
staff on treatment of court users, urge the Court System to emphasize positive
examples and recognition of staff in promoting proper conduct. [p. 6]

Endorse State Committee recommendation to increase and provide more consistent
attention to the needs of people with disabilities and people for whom English is not
the primary language. Urge each court to evaluate efforts to serve persons with
disabilities and take necessary remedial measures. [p. 7]
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8. Additional issue and recommendation not addressed in State Committee report: Seek
amendment to the statute concerning change of venue, to provide a right of appeal or
a right to seek leave to appeal to the Court of Appeals. [pp. 7-8]

b. Access to justice

1. Funding for civil and criminal legal services

a.

b.

v,

Endorse State Committee recommendations, continue Association initiatives and
urge collaboration of bar associations, Court System and others to:

v'1. Call for state legislation to increase compensation rates for counsel provided

in Article 18-B for indigent defendants in criminal matters and in certain
Family Court proceedings. [pp. 10-13]

v'2. Pursue adequate funding in federal appropriations for civil legal assistance to

the poor, without undue restrictions to most effectively provide counsel. [pp.
13-15]

v'3. Seek establishment of a regularized funding source for civil legal services at

the state level so that the existence of legal services is not placed in jeopardy
year to year. [pp. 13-15]

4. Urge increased funding for public defenders' offices so that resources are
proportionate to those allotted to prosecutors' offices. [p. 12]

Urge Association to continue to speak out when state budget cuts are made in

defense services to ensure that defense offices are not disadvantaged. [p. 12]

Recommend that the Association reaffirm its positions for adequate funding of

civil and criminal legal services, continue discussions with lawmakers, and

expand its education of the public, and civic and business entities to strengthen

the number and diversity of voices speaking on behalf of legal counsel for those

in need. [pp. 14-15]

1. Reiterate opposition to proposals to increase court or attorney registration fees
as a source of such funding. [p. 14]

2. Pro bono service

a.

Give continued attention to the State Committee recommendation to enhance the
efforts of bar associations and law schools in soliciting volunteers and
appropriately matching attorneys to clients. [pp. 15-18]

Encourage ongoing sharing of the best practices by bar associations, law schools
and other entities regarding volunteer legal services programs. [p. 15]

To prompt the strongest volunteer efforts, maintain flexibility in pro bono
development to tailor programs to area needs. [pp. 15-16]

Enhance Association publicity of law firms' pro bono initiatives statewide and
urge additional recognition locally. [pp. 16-17]

Encourage and aid law offices in developing workplace policies that facilitate pro
bono services. Include this issue in Association law office management programs
and materials and prepare sample workplace policies. [p. 17]

Recommend that the Association meet with government representatives to
encourage creation of guidelines to facilitate pro bono service by attorneys in the
public sector. [p. 17]

Encourage corporate law departments to facilitate pro bono service among their
legal staffs. [p. 17]



67

h. Ask judges to encourage pro bono service in their presentations at admission
ceremonies. [p. 17]

1. Urge the courts, as well as firms, to consider ways to ameliorate scheduling
difficulties that lawyers may encounter in seeking to perform pro bono service.
[pp. 17-18]

3. Pro se assistance and alternatives

a. Urge Association, local bars, legal services programs and others to increase
emphasis on the following, which we view as more important than making
available pro se assistants in the courts who are trained to answer procedural
questions as recommended by the State Committee:

informing people about when and how an attorney can help. [p. 18]

assisting people in obtaining counsel. [pp. 18-19]

developing panels for persons with modest means. [pp. 18-19]

establishing services that provide one source for those seeking help with legal
problems, including pro bono service for low-income persons and lawyer
referral or other assistance for those with modest income. [p. 19]

b. Encourage further development of and publicity among the profession and public
of group and prepaid legal services. [pp. 19-20]

4. Family law matters

a. Concur with State Committee recommendations to increase judges' awareness of
the inequitable bargaining position that can occur in matrimonial cases and
encourage temporary awards of attorney fees and maintenance where appropriate.
(p. 20]

b. Urge Association to reaffirm and pursue its support of legislation to require the
court to grant interim counsel fees in appropriate situations and where such is
denied or deferred, direct that the court provide the reasons in writing. [pp. 20-
21}

c. Consistent with Association position, seek safeguards in court-annexed ADR in
matrimonial matters to ensure that the programs are voluntary, the parties are
individually represented and the neutrals are sufficiently trained. [p. 21]

d. Urge courts to apply safeguards to avoid inequitable bargaining positions to
matters that are not strictly matrimonial, e.g., involving persons who have a child
together but are not married. [p. 21]

b oS

2. Need for a Comprehensible User-Friendly Court System, Addressing Delays in Justice
a. Need for a comprehensible user-friendly Court System

1. Endorse recommendations of State Committee to promote a comprehensible user-
friendly Court System:

v'a. Restructure present Court System to consist of two branches: one with local or
limited jurisdiction and one with statewide jurisdiction [p.22].

v'b. Endorse State Committee’s proposals to develop a brochure for users of the court
and multilingual videotapes and other written educational material, possibly in a
collaboration of bench and bar, to explain legal terminology, court etiquette and
protocol, court procedures and the role of the judge. [pp. 22-23]
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1. Recommend making these materials court specific, presented in a clear non-
technical manner and made available in a variety of places in addition to
courthouses. [pp. 21-23]

2. Urge priority in developing these materials for those courts in which
individuals, most frequently of limited means, often appear without counsel
such as the landlord and tenant courts, Small Claims Court and Family Court.

¢. Install better signs in courthouses. [p. 21]

v'd. Support State Committee's recommendation to expand provision of Children's

Centers. [pp. 21-23]

1. Recommend giving priority to establishment in courts where persons are most
frequently of limited means and appear without representation. [pp. 22-23]

e. Create an ombudsman position, possibly through the use of volunteers, to help
people who have difficulty reading English to understand instructions, complete
forms and navigate the courthouse. [p. 21]

f. Endorse recommendation of the State Committee for more trained translators with
language skills in a greater variety of languages in the courthouses in this state.
[pp. 21-24]

g. Provide procedural handbooks and training for all county clerk office personnel
and court clerks who respond to inquiries from litigants to ensure that consistent
and appropriate information is given. [pp. 21-24]

h. Provide in public places (e.g., shopping mall or library) multilingual kiosks for
obtaining information regarding case status and directions to the courthouse, and
curbside drop boxes for paying fines or delivering papers, similar to library
depository boxes. [p. 21]

1. Support State Committee proposal for handbooks and community resource
materials to assist court personnel and the judiciary in aiding litigants and the
public with problems that cannot be fully resolved in the courtroom. Urge
involvement of bar associations and other groups in the development of these
materials. [pp. 21-24]

j. Develop community justice centers, which reflect the culture and norms of the
community they serve, for handling minor criminal matters. [p. 21]

k. Favor State Committee proposal for development of forms for a variety of courts
in which litigants frequently appear without counsel, but stress that this
recommendation cannot and must not be viewed as a substitute for creating
permanent and adequate funding for civil legal services. [pp. 21-24]

2. Access to the database
v'a. Support expansion and modification of the OCA website/database, as the State

Committee recommended, to allow attorneys, judges and the public in general to

access court schedules and other information on line at no cost. [pp. 24-25]

1. Further, urge modification of the website/database to make it user-friendly.
[p. 24]

2. Applaud OCA's new website service to allow attorneys and the public in the
same jurisdictions the opportunity to check for case scheduling information
and limited case history information, but call for expansion to all counties and
courts in the state and to include information beyond scheduling. [p. 24]

3. Recommend use of the website/database to promote educational materials
developed pursuant to recommendations of the State Committee, as well as for
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the recommended compilation and dissemination of community resource
information. [pp. 24-25:

b. Addressing delays in justice

1. Expedition of discovery

a.

Support State Committee recommendations to enhance discovery practice and
reduce delay, cost and inconvenience to both parties and witnesses, thus
enhancing trust and confidence in the legal system:

1. Regulation of deposition practice and prevention of dilatory practices by
amendment of CPLR Rules 3113 and 3115. [p. 25]

2. Simplified procedures for the production, discovery and use of non-party
business records by amendments to CPLR Sections 2305(b), 3120, 3122 and a
new 3122-a. [pp. 25-26]

3. Provision for pre-judgment interest on personal injury awards by amendment
of CPLR Section 5001 to expedite the settlement of the case and hence reduce
the costs of litigation to the client. [pp. 25-26]

4. To balance the preceding, amend Rule 3221 “offer to compromise” measure,
depriving a claimant of the right to recover costs or interest from the time that
a settlement offer is made if the offer is not accepted and the claimant fails to
obtain a more favorable judgment. {p. 26]

Endorse increased use of phone conferencing to monitor status and hear

arguments of motions. [p. 26]

Achieving prompt settiements

1. Endorse State Committee recommendation for greater use of voluntary
mediation and other ADR programs to facilitate such settlements. [p. 26]

2. Urge judges to involve either themselves or other appropriate court officials in
settlement questions as soon as a matter is brought before them; increase
budgets to provide for the designation and, particularly, for the training of
such officials. [p. 27]

2. Other issues of delay

a.

Endorse State Committee recommendation to increase the number of judges,
public defenders, prosecutors and support staff and to fill judicial vacancies and
create additional judgeships expeditiously. [pp. 27-28]

Commend State Committee for proposing expansion of innovative attempts to
address a variety of sociolegal problems that surface in the judicial system but are
not susceptible to effective and long-term resolution through traditional
mechanisms. These innovations include the development of specialized courts
and promotion of development of multi-door court where ADR is one of options
litigants have through Court System at earliest stages of their disputes. [p. 28]

1. Urge careful evaluation of these experimental courts and programs over the

longer term. [p. 28]
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3. Jury System Experience; Adequate Fuhding for Court Facilities

a. Jury system

1. Per diem for town and village justice court jurors

v'a. Endorse State Committee recommendation to require town and village justice
court jurors to be compensated on the same basis as other jurors. [pp. 29-30]

L.

Support the Court System legislative proposal for state assumption of these
costs. [p. 30]

2. Jury notice, information in advance of service, parking, payment

v'a. Support State Committee proposals for the following but recommend pilot
projects to accommodate different local conditions and needs:

1.

2.

3.

4.

Clarify jury summonses by providing more information about the expected
length of jury service. [pp. 30-31]

Use e-mail or automated telephone systems to obtain information from jurors
in advance of service. [pp. 30-31]

Consider payment of parking allowances to jurors, especially for those jurors
who are not paid for their service. [pp. 30-31]

Improve the system for juror payment, both as to frequency and timeliness.
[pp. 30-31]

3. Communication with jurors
a. Endorse State Committee recommendations to:

1.

Require judges and their staffs to report to the Commissioner of Jurors Office
when trials will not be proceeding on the scheduled date or at the scheduled
time so jurors are not brought in unnecessarily. [p. 29]

Remind judges to be more courteous and attuned to jurors' lives and needs.
[p. 29]

Ask judges to give jurors instructions regarding procedures, their role and
conduct prior to the commencement of trial, allow note taking, give a special
instruction if there are attorneys or judges on the jury panel, and give jurors a
copy of the instructions on the law (charge) for reference during deliberations.

[p. 29]

4. Grand jury

v'a. Urge inclusion of procedures for grand jurors within the State Committee's
proposed improvements for trial jurors concering the jury notice, information in
advance of service, parking and payment. [p. 31]

v'b. Favor development of an orientation program specific to grand jurors. [p. 31]

v'c. Seek clarification that the function of grand jury administration properly belongs
with the court, to eliminate the ad hoc and varying approaches in different
counties. [pp. 31-32]

b. Court facilities

v'1. Endorse State Committee proposal for Court System to formulate a budget and
strategic plan, both short term and long term, to develop resources to assure
development and maintenance of dignified facilities that promote respect but also
urge that these initiatives be expanded to include:
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a. review of grand jury facility conditions and needs. [p. 33]
b. asurvey of conditions in town and village justice courts. [p. 33]

v'2. Favor State Committee proposal for the Court System to carefully monitor the

cleaning requirements in court rules to provide decent, clean, safe and accessible

court facilities but also encourage:

a. local bar associations to review adequacy of court facilities as ongoing project and
work directly with committees that OCA contemplates establishing in each
district to monitor cleanliness, maintenance and user friendliness of the court
facilities. [p. 33]

b. Association as well as other statewide organizations to play a role in state
collection of data and concerns regarding court facilities. [pp. 33-34]

Support State Committee recommendation to increase the number of magnetometers

and the size of courthouse foyers, where possible, so people are not left waiting to

gain entry to the courthouse. [p. 33]

Urge, as recommended by the State Committee, establishment of areas where

attorneys and clients can speak privately and separate waiting areas for victims and

alleged perpetrators, and their respective families. [p. 33]

Endorse State Committee's call to enhance accommodations for court users by

making available food and beverages either through vending machines or a

courthouse cafeteria. [p. 33]

Support State Committee proposal for the Court System to seek information through

questionnaires from court users and court personnel regarding the adequacies and

deficiencies of court facilities and their ideas for improvement. [p. 33]

. Favor State Committee proposal for community projects to "spruce up" the

courthouse or its grounds as short-term solutions. [p. 34]

a. As part of this effort, encourage law firms and others to donate furniture. [p. 34]

b. But press for adequate state funding to properly equip court facilities with
furnishings and technology. [p. 34]

4. Legal and Judicial Ethics

a.

Ethical issues regarding attorneys and attorney civility

1.

2.

Publicizing attorney malfeasance

a. Agree with State Committee recommendation to give continued attention to
attorney misuse of client funds but urges devoting resources to public education
and media information on attorney selection, communication and related issues.
pp. 35-37]

b. Suggest that information be provided to the media to clarify that most lawyers are
honorable and occasions of malfeasance are rare. [pp. 36-37]

c. Recommend education about attorney selection, attorney-client communication,
and remedies available to address grievances. [pp. 36-37]

Education on law office management

a. Regarding State Committee recommendation for programs for law students and
new admittees on the practical aspects of setting up and running a practice:
1. Applaud increased initiatives by law schools and bar associations and

encourage continued instruction in this area, including in law school the use of
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practitioners to provide students with the opportunity to learn what practical
issues have been confronted in the law office and how attorneys have handled
them. [p. 37]

2. Cite recent revision of the multi-state professional responsibility examination
to test broader aspects of professional responsibility and not just the
formalized ethics rules. [p. 37]

3. Urge development of educational materials for attorneys on client
communication and rapport. [pp. 37-38]

3. Substance abuse
a. Concerning State Committee proposal for more statewide coordination of efforts
to assist lawyers who may be experiencing personal problems such as substance
abuse and mental illness:

1. Recommend wider publicity about existing bar programs and their
confidential nature so that those in need of such services know that help is
available. [p. 38]

2. Suggest including a brochure about lawyer assistance programs in the Court
System's biennial attorney registration mailing. [p. 38]

3. Provide information to judges across the state to increase their awareness of
these confidential services and the opportunity to refer those experiencing
problems. [p. 38]

4. Urge each law-related entity to: (a) review its procedures for helping members
of the bench, bar and students to be informed and obtain appropriate services;
(b) if it has not done so, take advantage of bar lawyer assistance programs,
services and guidance; and (c) take steps to remedy any gaps. [p. 38]

5. Recommend that bar associations and other MCLE providers assess their
course offerings to ensure that this topic is included in both the practical skills
programs for new admittees and the seminars for more experienced attorneys.
[p. 38]

4. Disciplinary proceedings
a. Support State Committee's proposal to open disciplinary proceedings to public
once a prima facie case has been established, provided that (1) Appellate

Divisions have uniform provisions for the establishment of a prima facie case and

public access and (2) that a judge makes such determinations. [p. 39]

b. Urge Association to reiterate its call for review of procedures in the various

Judicial Departments to promote consistency in sanctions throughout the state.

[p- 39]

5. Professionalism, civility ,
a. Regarding State Committee call for law schools and bar associations to offer
mentoring programs for new attorneys and classes on professionalism and civility:

1. Increased involvement by law schools and bar associations is under way.
{pp. 39-40]

2. Urge law schools, bar associations and law offices to review their course
offerings and mentoring programs to ensure that there is adequate
consideration of these issues. [p. 40]

b. Recommend that the distinction between incivility and zealous advocacy be
addressed in law school and bar association MCLE courses; law office and in-

house education; and mentoring through bar associations and law firms. [p. 40]
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v'c. Request each Judicial Department to provide a seminar for newly admitted
attorneys, such as that initiated in the First Department, which would provide
guidance on such topics as civility, ethics, professionalism and the importance of
pro bono services. [p. 40]

d. Encourage distribution of written materials on these issues by bar organizations,
law schools and law offices which also serves to underscore the importance
placed by the bar and law office on civil conduct. [p. 40]

e. Concerning State Committee call for judicial authority to require civil behavior of
attorneys, with judges to set an example of professional conduct:

1. Believe setting objective standards for such conduct would be problematic and
potentially have a chilling effect on zealous advocacy. [p. 41]

2. Instead, recommend increased training of judges on maintaining control in the
courtroom. [p.41]

6. Specialization

a. Disagree with State Committee proposal to explore providing certification of
attorneys as specialists as a means of enhancing public confidence. Lack of
certification should not mean that the attorney is less trustworthy. In fact,
specialization may be more of a promotional issue than one of public trust. [p.
41]

7. Retainer agreements

a. Endorse State Committee recommendation to require written retainer agreements,
regardless of the amount involved, to help ensure that the client understands the
services and arrangements. To address situations where attorneys provide counsel
on a continuing basis to the same client, further recommend requiring written
retainer agreements when the legal work to be accomplished is significantly
different than that involved in the prior representation. [pp. 41-42]

b. In addition to State Committee recommendations, suggest that:

1. Attorneys send a confirming letter, when possible, when the attorney decides
not to represent the person after a consultation. [p. 42]

2. Attorneys seek a written statement signed by any client who waives a conflict
of interest. [p. 42]

8. Attorney solicitation

a. Regarding State Committee call for monitoring of questionable advertising
practices and reporting unethical or misleading conduct to the grievance
committees:

1. Instead, given the enormity of the task and limited resources, suggest
grievance committees make periodic spot checks of written, radio and
television advertising for compliance with the Code of Professional
Responsibility. [p. 42]

2. Recommend discussion of advertising issues in Association and local bar
association educational programs and materials on practice management and
professional responsibility. [pp. 42-43]

3. Urge preparation of a brochure for attorneys on this subject. [p. 42]

b. Concerning State Committee recommendation that disclosure to clients be
required if the matters are to be referred to other counsel:

1. Note recent Code of Professional Responsibility amendment prohibiting
solicitation without such disclosure. {p. 43]
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On State Committee's suggested creation of a brochure on how to select an

attorney:

1. Suggest combining information contained in various Association pamphlets to
include such issues as attormey selection, attorney-client communication,
means of preventing misunderstandings, and ways of resolving complaints.
[p. 43]

2. Suggest inclusion of information on how to select an attorney in public
education programs. p[p. 43-44]

b. Ethical concerns, constraints relating to judges

1. Judicial independence

a.

Rather than pursuing State Committee proposal to establish district committees of

judges, attorneys and court administrators to defend against attacks on judiciary:

1. Recommend continued work in this area by bar associations, including media
and public education. [p. 44]

2. Urge bar associations to assess procedures for response to unwarranted attacks
and education on this issue. [p. 44]

Endorse the recommendation of the State Committee for a handbook for judges

with rules and guidelines regarding allowable or advisable judicial responses to

the media and public inquiry, and extra-judicial activities. [pp. 44-45]

1. Suggest more discussion of these issues in judicial education sessions. [p. 45]

2. Suggest providing a handbook on this subject to the media. [p. 45]

Agree with State Committee that limits of judicial authority are important topics

in adult and youth educational initiatives and in background for the media. [p. 45]

1. Note current Association and local bar initiatives. [p. 45]

2. Encourage bar associations to engage in community education. [p. 45]

Disagree with State Committee recommendation to ask judges to explain in court

a settlement, decision or procedure, especially in cases that are of high public

concern and interest. To do so could leave the impression that the judge is seeking

public approval and runs contrary to the concept of judicial independence. [p. 45]

1. Recommend informing public and media that the appellate process is the
appropriate remedy for an unfair or erroneous decision. [p. 45]

Concur with State Committee to encourage volunteer activity by judges, as well

as lawyers. Suggest discussion in judicial education programs, along with

discussion of the Code of Judicial Conduct provisions. [p. 45]

- Regarding State Committee recommendation to heighten judges' awareness that

explaining delays and being prompt and productive are important in maintaining

public trust in the justice system:

1. Believe most judges give such explanations. [p. 45]

2. If lack of punctuality and productivity is an ongoing problem, recommend
addressing the issue in the judicial education programs. [p. 45]

3. Call for handling individual problems in particular courtrooms by court
administrators. [p. 45]

2. Mandatory sentencing

a.

Agree with State Committee's call for review of mandatory sentencing laws with
a view toward maximizing judicial discretion. [p. 46]
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v'1. Review and pursue revision of mandatory drug sentencing provisions to
remedy unduly harsh sentences on those with low-level involvement. [pp. 45-
46]
3. Politics and judicial selection

a. Concur with State Committee that the present long terms of offices should be
retained to limit the need for judges' political activities. [p. 46]

b. Support State Committee's proposal for re-examination of Election Law
provisions that prohibit judicial candidates from knowing who contributed to their
campaign, as such information is already known by seeing those who attend fund-
raising events. [p. 46]

1. Urge repeal of this prohibition, provided that the names and amounts
contributed are made public. [p. 46]

c. Question the feasibility of the State Committee's recommendation to discourage
judicial candidates from seeking endorsement of special interest groups that give
the impression that the candidate has a position on an issue. Guidance for the
candidate is given in the Code of Judicial Conduct. [p. 47]

vd. Encourage establishment of local bar committees, similar to that of the Bar
Association of Erie County, which provides judicial candidates with information
on appropriate campaign conduct and monitors such conduct. [p. 47]

e. Endorse State Committee proposal for establishment of guidelines for fair judicial
campaign practices and creation of a handbook on ethical constraints in judicial
campaigns and activities upon taking the bench. [p. 47]

f. Join with State Committee in encouraging commitments from elected and
appointed officials, candidates, and their staffs in other branches of government
not to engage in personal attacks on judges. [p. 47]

4. Town and village justice courts
v'a. Additional issue and recommendation not addressed by State Committee: Seek
amendment in the law to require town and village justices to be admitted to the
bar, to be consistent with the eligibility requirement for judges in other courts and
in recognition of the increased complexity and demands on these local courts. [pp.
47-49]

5. Public Understanding and Media Portrayal of the Legal System
a. Public understanding

1. For students
v'a. Expand and enhance training of teachers in law-related education. [pp. 49-54]

1. Replicate the LYC/P.A.T.C.H. Summer Institute training program to reach
300-400 teachers each year. [pp. 52-54]

2. Add a half-day workshop for new teachers to the statewide Conference on
Law-Related Education. [pp. 52-54]

3. Expand print resources for teachers, and republication of undated materials for
new teachers. [p. 54]

4. Create and distribute via the internet a library containing informational
resources, such as U.S. Supreme Court decisions, and teaching strategies for
various grade levels and including suggested activities. [p. 54]
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5. Create an interactive internet resource for the direct use of students designed
to move step-by-step through the decision-making process and mimic the
interactivity of good law-related methods in the classroom. [p. 54]

6. Use the internet and e-mail to arrange lawyer visits to classrooms. [p. 54]

b. Create a catalog of existing Association and OCA resources for teachers, ascertain
their current usage, and institute a sustaining promotion program to ensure the
widest use possible. [pp. 54-55]

c. Sponsor a statewide contest for students to develop videotapes and/or computer
software regarding the judicial system that could be used for educational
purposes. [pp. 55-56]

For the general public

a. Create and nurture alliances with other legal and non-legal organizations that
would be helpful in assisting the promotion of issues and positions important to
the courts and legal profession. [p. 56]

b. Use “Non-Commercial Sustaining Announcements” on radio and television
statewide to promote understanding of the legal system. [pp. 56-57]

c. Encourage production of television programs that explain the legal system. [pp.
57-58]

d. Expand Tel-Law, a program of telephone-accessed tape-recorded messages about
legal issues, to all counties and/or availability of this information through the
Association website. [p. 58]

b. Local initiatives

V1.

2.

Strongly encourage local bar associations to aggressively seek opportunities to
promote the courts and bar, increase their community involvement across the broadest
possible spectrum of legal and non-legal activities, and engage other educational,
civic, business, professional, labor and religious organizations. [pp. 58-61]
Encourage bar associations in the state to conduct programs on lawyer advertising at
bar meetings that include input from advertising professionals on what constitutes
good and effective advertising. [p. 61]

¢. Media portrayal

V1.
2.

3.

Distribute background information to newsrooms on legal issues in the news. [p. 62]
Increase distribution of the Association's Legal Handbook for New York State
Journalists to reporters who cover the legal issues. [pp. 62-63]

Encourage the courts to designate a public information officer in each district who
would be available to the media at all times. [p. 63]

Consider establishing a satellite office of the Media Services Department in New
York City. [pp. 63-64]

Develop and disseminate to all judges guidelines regarding allowable/advisable
judicial responses to the media and public inquiry and on handling criticism and
consider enhanced media training for judges. [p. 64]
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CONCLUSION

"Justice in the life and conduct of the State is possible only as first it resides in the hearts and
souls of the citizens." This inscription at the entrance to the Department of Justice in
Washington serves as a reminder for all entering the building that public trust and confidence is
vital to truly do justice. Indeed, nurturing and preserving this confidence must be an integral
part of all aspects of the legal process and the work of the bench, bar and lawmakers. It is an
objective that must be pursued in daily actions, in the short term and on a long-range basis.

This report, together with the work of the State Committee and the various research projects on
this subject, serve as an inscription or aid in increasing awareness of the concerns affecting
public trust and as a prescription to making improvements. We focused, in particular, on issues
of public confidence relating to bias and prejudice, access to the justice system, the functioning
of the jury process, the adequacy of court facilities, ensuring that procedures are comprehensible
and user-friendly, and enhancing public understanding and media portrayal. We applaud the
many positive steps being taken by bar associations, the courts, law schools, lawyers, judges,
educators and others to promote the public's trust. These initiatives are blueprints for replication
in other areas of the state.

On each topic, we present a series of recommendations of ways to make further improvement,
including those that need priority attention. The key to making strides in this task of such
breadth and depth is collaboration coupled with concerted, ongoing effort. The potential for
progress, through our individual and collective actions, is enormous.
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Special Committee on Public Trust and Confidence in the Legal System

Ellen Lieberman, Chair

New York City
Grace Marie Ange Howard A. Glickstein Douglas G. O'Brien
Buffalo * Huntington New York City
Jack C. Auspitz Gregory X. Hesterberg Susan L. Quinones
New York City © . Garden City Albany
Lawrence R. Bailey Jr. C. Bruce Lawrence Hon. Israel Rubin
New York City Rochester New York City
Zachary W. Carter James F. Lee Stephen G. Schwarz
New York City Binghamton Rochester
Barbara D. Finkelstein Susan B. Lindenauer  Adam J. Wasserman
White Plains New York City New York City
Philip A. Furgang Richard B. Long

West Nyack Binghamton






~APPENDIX A







| THE COMMITTEE TO PROMOTE |
. PUBLIC TRUST AND }
CONFIDENCE IN THE

LEGAL SYSTEM

Report to the Chief Judge
and
Chief Administrative Judge

May 1999







.

|V.

TABLE OF CONTENTS

Page
SummaryoflasuasandStrategles Cerecrarianas Cereetrtretietretaeaen i
IMrodUetion ......c.iiiiiititiiiiiii it ittt b cs e et 1
A. National and State Initiatives on Public Trust and Confidence ........ 1
B. StateCommitteeOutreach ........c.cvvviveveteressescansrnss 2
Public Trust and Confidence in the Legal System Examined .............. 5
A.  Public Trust and Confidence Perspectives ..............c.ccvvnn . 5
B. Issues and Strategles e St e st eratesteetttarestrataanbana 6
1. BlasandPrejudioe .............c.cciiiiiiiiiiierannnans 6
2 Acces8toJustice ......ciiieiiiiiiiiiiiiiinecerians 10
3. Judiclal Administration ............ccciiieciiiiienana 14
4 Legaland Judiclal Ethics .....cccvviviiiirireneraneenes 32
5 Media Portrayal and Public Understanding ................ 38
NBXt SIBPB .. ...t ivvrerteoranocsasansoereenronnssossssasarsans 44
Appendices
A. Press Release and List of Committee Members
B. Committee Pamphiet
C. Lists of Speakers at Public Hearings
D. List of Subcommittses’Members
E. Bibliography






Public Trust and Confidence in the Legal System Examined

SUMMARY OF ISSUES AND STRATEGIES

1. Blas and Prejudice (p. 6)
Strategies:

Provide statewide sensitivity training and education programs for judges, law clerks,
secretaries, clerks of the court and staff (including county clerk office personnel),
security personnel and district attomeys (p. 7). '
Encourage bar assoclations and law schoois to establish programs and offer
classes which sensitize attomeys to issues of diversity (p. 8).

Create incentives and disincentives for staff based on their treatment of those who
use the court system (p. 8).

increase and provide more consistent attention to the needs of people with
disabllities and people for whom English is not the primary language (p. 9).

lF'rtt"mmt? greater representation of minorities In the justice system, particularly
udges (p. 9).

Provide plain language brochures regarding complaint and grievance procedures

for court employses and members of the public who feel they have been subjected
to discrimination (p. 8).

2. Acocess to Justice (p. 10)

Strategies:

aop

o

Recognize that legal services programs have been historically underfunded and

that a pian needs to be developed based on demographics and areas of need that

ensures stable and adequate funding for legal services, both civil and criminal
. 11).

(gmte a permanent fund for civll legal services (p. 11).

increase funding for public defenders'offices (p. 11).

Increase compensation for assigned/appointed counsel under Judiciary Law §35

(p. 12). |

Encourage increased pro bono (free legal service) activities by lawyers (p. 12).

Help law schools and appropriate agencles develop tullion assistance programs for

law students similar to programs offersd in medical schools (p. 13).

Create pro se positions in court faciiities to assist people in their efforts to represent

themselves (p. 13).



h. Make judges more aware of the inequitable bargaining position that can occur In
matrimonial cases (p. 14).

3. Judicial Administration (p. 14)

a. User-Friendly, Comprehensible Court System (p. 15)
Strategies:

.
iv.
V.
vi

vil.
viil,

”'

Restructure the present court system to consist of two branches: one with local
or limited jurisdiction and one with statewide jurisdiction (p. 15).

Develop videotapes and user-friendly educational materials to explain legal
terminology, court stiquette/protocol, the procedures of each court, and
restraints on judicial commentary (p. 16).

Develop a brochure for users of the courts (p. 16).

install better signs in courthousas (p. 17).

Expand childrens centers in courthouses (p. 17).

Create an ombudsman position, possibly through the use of volunteers, to help
people who have difficuity reading English understand instructions and complete
forms and to navigate the courthouse (p. 17)..

Provide more translators in courthouses (p. 18).

Provide procedural handbooks and training for all county clerk office personnel
and ocourt clerks who respond to inquiries from litigants to ensure that consistent
and appropriate Information is given (p. 18).

Provide in a public place (e.g., shopping mall or library) multilingual kiosks for
paying fines, obtaining information regarding case status and directions to the
courthouse, and curbside drop boxes for paying fines or delivering papers,
similar to library depository boxes (p. 18).

To assist the courts in making appropriate referrals, make avaliable to judges
and other court personnel information regarding community resources (p. 18).
Develop community justice centers, which reflect the culture and norms of the
community they serve, for handiing minor criminal matters (p. 18).

b. Jury System Experience (p. 19)‘
Strategies:

Iv.

Make jury summonses more explicit as to the term of service (p. 20).

Institute a per diem for Town and Village Justice Court jurors (p. 20).
Consider payment of parking allowances to jurors, especially for those jurors
who are not palid for their service (p. 21).

increase the use of technology (p. 21).



V.

vi.
vil.

viil.

Require judges and thelr staffs to report to the Commissioner of Jurors Office
when a trial will not be proceeding on the schéduled date or at the scheduled
time 80 jurors are not brought in unnecessatily (p. 21).

Remind judges to be more courteous and attuned to jurors'lives and needs
(p. 21).

Ask judges to give jurors instructions regarding procedures and their role and
conduct prior to the commencement of trial, allow note taking, give a speclal
instruction If there are attorneys or judges on the jury panel, and give jurors a
copy of Instructions on the law (charge) to refer to during deliberations (p. 22).

improve the system for payment of jurors so they receive their compensation
more quickly (p. 22). :

¢. Delays In Justice (p. 23)
Strategles:

s«

vlll
viil,

Revise Article 31 of the Civil Practice Law and Rules (CPLR) and other
discovery practices to reduce delay (p. 23).

Encourage amendment of CPLR §5001 to provide for interest on personal injury
awards to be caloulated and assessed from a fixed date prior to judgment, /e.,
date of accrual of the cause of action or date of commencement of the action or
proceeding (p. 24).

Continue efforts to use computers to track cases and issue monthly status
reports to judges to ensure that matters are handled expeditiously and are
timely (p. 24).

implement new approaches to calendar management practices (p. 24).
Modemize court technology for chambers and administrative use (p. 25).
Make more consistent and persistent efforts by the bench and bar to discourage
frivolous lawsults and delaying tactics that squander valuable judiclal resources
as well as the finances of the litigants (p. 25). '

increase the number of judges, public defenders, prosecutors and support stafi,
as well as the number of court facliities (p. 26).

Re-examine the separate speoiaity parts within the Family Court which send the
same family to different judges or hearing examiners for different aspects of a

" case (p. 26).

Develop adjunct programs to the court system to enabie parties to leam skilis
to resolve their problems without the necessity of court intervention or to
address related problems, such as chemical dependency, so that the cycle of
crime or abuse can be broken (p. 27).

Encourage judges to acknowiedge and explain to the parties, jurors and counsel
at the commencement of a matter when resolution of the case will be delayed
and advise them of the reasons for the delay (to the extent appropriate), the
anticipated length of the delay and alternatives avallable (p. 28).
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xi.

xil.

Provide parties, especially those who represent themselves, and counsel with
a written confirmation of the next court date to ensure timely appearance and to
eliminate delay caused by late appearance or fallure to appsar (p. 29).

Require greater accountability by judges for the timely issuance of decisions

(p. 20).

d. Adequate Funding to Assure Dignified Court Facilities that Promote Respect (p. 30)
Strategies:

il.

iv.
V.

vi.
vil.

viil.

Formulate a budget and a strategic plan, both short term and long term, to

devalop resources to assure development and maintenance of dignified facllities

that promote respect (p. 30).

Carefully monitor the cleaning requirements set forth in the Rules of the Chief

Judge Section 34.1 and Appendix thereto to provide decent, clean, safe and

accesslble court facilities (p. 30).

increase the number of magnetometers and the size of the courthouse foyers

g\ere) possible, 8o people are not left walting to gain entry to the courthouse
. 31).

Establish areas where attomeys and clients can speak privately (p. 31).

Establish separate walting areas for victims and alleged perpetrators and their

famllies (p. 381).

Make avallable food and beverages either through vending machines or a

courthouse cafeteria (p. 31).

Seek information through questionnalres from court users and court personne!

ragarding the adequacies and deficlencies of court facllities and their ideas for

improvement (p. 31).

initiate community projects to pruoe up”the courthouse or its grounds (p. 31).

4. Legal and Judicial Ethics (p. 32)

a. Ethical issues Regarding Attomeys and Attomey Civility (p. 32)

Stmtqglas:

Iv.

QGive continuing attention to attomey misuse of client funds (p. 32).

Make the public aware that errant attomeys and judges are accountable and
subject to sanctions by opening to the public disciplinary proceedings once a
prima facie case has been established (p. 383).

Encourage judges to exercise their authority to control and require civil behavior
of attomeys (p. 34).

Ask law schools and bar associations to establish programs and offer classes
on professionallsm and civility (p. 34).

e



V.

vi.

Explore certification of attomeys as specialists in certain areas ot law upon
passing a competency examination {p. 34).

Require clear, written retainer agreements to reduce the opportunity for
misunderstanding of fee arrangements (p. 35).

b. Attomey Solicltation (p. 35)

Strategies:

ll
il
fil.

Monltor questionable advertising practices by attorneys and report those whose
conduct is unethical or misleading to the attomey grievance committees (p. 35).
Require attomeys to disclose to clients If their case will be referred to other
counsel (p. 35).

Create a brachure on how to select an attomey including questions one should
ask during the initial interview (p. 35).

¢. Judicial Independence and isolation and Ethical Constraints on Judges'Ability to
Speak Out in Response to Media (p. 35)

Strategles:

<<

vii.

Create standing committees in each district composed of bar, bench and court
administrators to defend broad-based generalized attacks on the judiclary
(p. 36).

Produce and disseminate a handbook for judges which can serve as a
centralized source for rules and guldelines regarding allowable/advisable
judicial responses to media and public inquiry ( e.g., judgesiability to speak out
on the procedural aspects of a decision, as distinguished from the merits or
substantive aspects) and the rules goveming extra-judicial activities (p. 36).
Ask judges to take time to explain in court a settiement, decision or procedure,
especially for cases that are of high public conosm and interest (p. 36).

Ask judges to be more involved in community and educational activities (p. 36).
Heighten judicial awareness of the importance to public confidence in being on

~ time for court, explaining delays (to the extent appropriate) and working a full
" day (p. 87).

Seek review of mandatory sentencing laws with a view toward maximizing
judicial discretion (p. 37). : ‘

Educate the public regarding the role of judges and the limits on their power,
using elementary and secondary education programs and other educational
efforts (p. 37).



d. influence of Politics on Judicial Selection (p. 37)

Strategles:

V.

Retain long terms of office for judges to limit the need for political activity and
regulate the political activities and associations that judges may pursue (p. 37).
Reexamine Election Law provisions which prohibit judicial candidates from
knowing who contributed to their campaigns (p. 37).

Discourage judicial candidates from seeking the endorsement of special interest
groups or parties that require or give the impression that the judicial candidate
has a posltion on an issue in contravention of Canons 2, 3, 4 and 7 of the Code
of Judicial Conduct (p. 38).

Establish guidelines for tair campalign practices for judicial elections (p. 38).
Seek agreement from appointed officials, elected officials and candidates and
their staffs in other branches of government not to engage in personal attacks
on judges (p. 38).

5. Media Portrayal and Public Understanding (p. 38)

‘a. Educating Students About the Justice System (p. 38)

Strategles:

Advocate for expanded and practical coverage of the judicial system in school
systems beginning at grade school level and continuing into secondary schools
and oollege (p. 39).

.Sponsor contests for students to develop a videotape and/or computer software

regarding the judiclal system that could be used for educational purposes
(p. 40).

Explore the feasibiiity of initiating the production and broadcasting of a
television program about the courts in which teenagers serve as the hosts/
moderators (p. 40).

b. Public Knowledge and Understanding of the Justice System/Openness of Legal
System (p. 40)

Strategies:

Establish and/or expand Speakers Bureaus of judges and attomeys available
to speak to schools, churches and civic groups (p. 40).

Produce with local radio (usually talk radio is the most receptive) a series of
30-second audio spots defining legal terms, court procedures and specific areas
of law which will serve to inform the listening public (p. 41).



v,
V.

vi.

vil

Develop, with bar associations, public service announcements regarding the
role of courts and the judiclary (p. 42).

Initiate court open house education day for families (p. 42).

Develop a series of videotapes and materials on legal topics for use in public
libraries and schools (p. 42).

Publicize good deeds/contributions to the community by attomneys, judiclary,
judicial staff, court employses and law schools (p. 42).

Establish a Law Hot Line"or Ask a Lawyer'newspaper column and/or a web
site for educational purposes (p. 42).

¢. Maedia Portrayal of Couns/Criticism of Courts by Public Officials (p. 42)

Strategles:

iv.

Disseminate the videotapes and educational materiais developed to the media
for use in training persons who will be covering the courts (p. 42).

Designate a person in each district as the public information officer avallable to
the media to answer questions beyond normal business hours (p. 43).
Develop and disseminate to all judges guldelines regarding allowable/ advisable
]udlcla)l responses to the media and public inquiry and on handling criticism
(p. 43).

See [4][d][v] at page 38.

d. Public Perception of Lenient Sentencing and Appeals Overtuming Convictions
- (p. 43).

Strategy:

Develop for dissemination to the media, schools and public libraries a videotape
which addresses procedural safeguards afforded under our Constitution,
considerations in sentencing and the appeals process (p. 43).






. INTRODUCTION

A. National and State Initistives on Public Trust and Confidence |

Fostering public trust and confidence in the justice system Is one of the principal goale
of the Conference of Chlef Justices, the Conference of Chief Administrators and the
American Bar Assoclation, To assure broad-sceale efforts to improve public trust and
oonfidence, these groups are joining with major court organizations to cohduct a National
Conference on Bullding Public Trust and Confidence in the Justice Symm in May 1909
In Washington, D.C. In the Spring of 1868 each State Chief Justice was invited to send
& five-person delegation to the National Conference and was urged to form a State
Commitiee composed of diverse representativesto identify issues affecting publictrust and
oonfidence In his or her respective State and to formulate strategies to address these
issues.

The Commktes to Promote Public Trust and Confidence in the Legal System,
appointed by Chief Judge Judith 8. Kaye and Chief Administrative Judge Jonathan
Lippman, has been charged with this miasion in New York State, With 31 members, the
Commitiee represents the bench and bar, educators, legislators, local govemment
officials, unions, busineas, civic and victimsYights groups, and the modla. The Commitiee
Is co-chalred by Appeliate Division Juotlco Wiillam C. Thompson and 8uprome’ Court
Justice Evelyn Frazee. The press release announcing the Committes and a list of the
Committee members Is included in Appendix A. |

‘The planning group for the National Conference asked each State Committes first to
complle a list of public trust and confidence Issues in the State and then to develop
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strategies to address these issues. The Committees primary goal in preparation for the
National Conference was to obtain input from the public to assist in identifying lasues and
strategies. Then, drawlng upon the proposals forthcoming from the National Conference,
the Committes will develop a strategic plan aontaining concrete reforms that address both
systemic and educational issues oritical to elevating public trust and confidence in
New Yorié justice system.

B. State Committee Outreach

Upon embarking on Iis assigned challenge, the Commitiee developed the following
mission statement to guide its inquiry and dollboratlona:'

The goal of the Committee s to enhance the publics trust and confidence
in our legal system. The Committees focus is twofold — first, to assure that
there Is a fair and just system by which people who have contact with the
legal system are treated with respect and equality, and second, to bring
about a greater understanding of and reapect for the legal syatem.

The Commiites then focused on the methods to study public trust and confidence
issues in New York State. Five major issues were Identifled to foclis the Commitieed
efforts: (1) Bias and Prejudice; (2) Access to Justice; (3) Judiclal Administration; (4) Legal
and Judicial Ethics; and (5) Media Portrayal and Public Understanding. A pamphiet
desocribing the Commiities, its membership and mission was prepared and distributed to
invitees and other intereated groups. A copy of the pamphist is in Appendix B. The lasues
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and strategles to address them were further developed through public hearings held in
New York City and Rochester, which included one hearing coordinated with the annual
meeting of the New York State Bar Assoclation. The people invited to testify at the
hearings reflected diverse perapectives, interests and contacts with the legal system and
included citizens, civic and community groups and representatives of the bench and bar.
Lists of those who testified at the hearings are contained in Appendix C.
The Commiitee also formed two subcommittees for more in-depth study of the issues.
'Tho subcommitiees, one on Systems and Inatitutions and one on Education, examined the
public trust and confidence issues from thelr respective subcommiitee perspectives and
worked In conjunotion with the full Committee to achieve the projected goals. The members
of the subcommitteas are listed in Appandix D. |
in addition, the Committee utlllzﬁd resources and guidance provided by the National
Conference organizers and existing publications and reports on related topics. The
Committee aiso benefitted from reports of two ABA Symposiums entitied Bulwarks of the
Republic: Judicial independence and Accountabilily in the American System of Justice |
(12/98) and Public Understanding and Perosptions of the American Justios System (2/96).
The reports were prepared by James C. Moore, President of the New York State Bar
 Association (NYSBA), and a membar of the leadership team who will attend the National
Conference. Additional insight was provldod by one of the Committee members who
attended the Mid-Year Conference of the National Association of Court Managers.
Finally, the Commiitee reviewed relevant publications, Inoludlng previous reports done
by commitiees and task forces established by the Judiclary that Involved issues similaror
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related to the work of this Committee. A bibliography containing the publications most
useful to this Committees work is listed in Appendix E.



U. PUBLIC TRUST AND CONFIDENCE IN THE LEGAL BYSTEM EXAMINED
A. Public Trust and Contidence Perspectives

While a decline of public trust and confidence in the legal system may appear to be of
recent origin, ithas a long history. In an address to the American Bar Assaclation delivered
in August 1808, Roscoe Pound, then Dean of the Law Depariment of the University of
Nebraske, observed that

dissatisfaction with the administration of justice is as old as law . . . [Als long
as there have been laws and lawyers, consolentious and well-meaning men
have belleved that laws were mere arbltrary technicalities, and that the
attempt to regulate the relations of mankind in sccordance with them
resulted largely in injustios. But we must not be deceived by this innocuous
and inevitable disoontent with all law into overiooking or underrating the real
and serious dissatisfaction with courts and Iack of respect for law which
exists in the United States today. )

A reoent study has noted‘mat the publics trust and confidence in all govemmental
institutions have been the subject of decline over the past 30 years.' Yet, despite this
phenomenon, there is a high level of confidence In the United States justice system ( L.e.,
oourts, Judges, lawyers and police) wnh as many as 80% of the psople responding to a
recent survey that, In spite of Hts problems, the Amerioan justios system is sl the bestin
the world* This same level of confidence does not npply to lawyers who are viewed
favorably by only 14% of those polled.* Whils one might feel good about the high approvel

‘Nye, Joseph 8, Jr., D. Zelkow, and Davki C. (EDS), Whv_Paopls Dorf Trust
Mmm'm cumw;. M;Lmummny Press, 1067, Ying

Speroeptions of the U.S, Justice System. Amerioan Bar Association. February 1889. M-A-R-C ®
Research. A _
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rating for the judiclary, it is suggested that this may be residual and shrinking rather than
growing. Thus, there is need to analyze all aspects of the legal system. *

in assessing the lssues which seem to be at the heart of the public$ disenchantment,
the Commiitee has concluded that some of the dissatisfaction is based In reality; that Is,
the system Is not responding adequately to the publics needs. Some of the diasatistaction,
however, comes from perceptions that are based on a lack of understanding and
knowledge about the legal system. It is important to keep in mind that both the reality and
the perception must be addresssd since, as cne person who testlfied at the public
hearings noted, Perception is reality through the eyes of the beholder.”

The Symrhn and Institutions Subcommittes emphasized and predominately addressed
changas to the system which would improve public opinion by those who have ocontact with
" It. The Education Subcommittes focused primarily on ways to make the public better
informed about the legal system and to reduce misunderstanding.

This report presents strategies for addressing each of the five iasues identified to be
of public concem as gleaned from the Committee membersbxperience and observations,
comment at the three public hearings, and various studies and articles.

B. Issues and Strategles

1.” Blas and Prejudice
This issue addresses the way in which people who have contact with the legal
system are treated. if the words of the Pledge of Allegiance fand iiberty and justice

“Concemns with polios brutality and prejudicial application of the law, as with selective stops and
citations or tickets, were raised in the public hearings. It is suggested that the Committes may need to
expand its focus and bring representatives of various polios agencies into the dislogue becauss the public
views the police as part of the system®of justice.
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for all” are to have meaning, then all people should fes! that we have a legal system
that is free of bias and prejudice and which treats people equally regardiess of race,
color, national origin, religion, creed, gender, sexual orientation, age, marital status,
social status, disability or limited English proficiency. Another aspect of equality,
economic equality, is addressed separately underAccess to Justice."lf people fee!
that the aystem Is falr, trust and confidence will follow. Two studies in this area have
been conducted in New York State: The New York State Judicial Commission on
Minorities (Frankiin H. Williams Commission), which issued Its Exeoutive Summary,
Volume | in April 1991, and The New York State Task Force on Women in the
Courts, whlch issued its report in March 1886. The work of these two groups
revealed that there are biases and prejudices in our judiclal system and
recommended specific measures to address those problems. Many of these
measures have been implemented, but blas and prejudios are longstanding and
Insidious. Continuing vigliance and effort is needed to ensure falr and equal
treatment for those who have contact with the legal system.
The Commiites proposes the foliowing strategies:
a. Provide statewide senaltivity training and education programs for
' judges, law olerks, sscretaries, clerks of the court and staff (including
oﬁumy olerk office personnel), sscurity personnel and district
attorneys. Acomponent of this training should address general expectations
of professionalism and courtesy of representatives of the court when dealing
with the public. In addition, sensitivity training should alert people to the
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special problems faced by those from minority groups or with disabilities or
limited English proficiency. This sensitivity training shouild be part of the

Initial training for all new court syatem employees, including judges.

A videotape would ensure consistency both in content and in the timely
dissemination of the training and also serve as periodic reinforcement. The
devalopment of this videotape and any acoompanying materials should be
done In collaboration with bar assoclations and representatives of groups
who are the subject of bias and prejudice. Thess representatives should be
from various raclal backgrounds and should include women, those who are
vIcually. cognitively or hearing impaired, the physically disabled, those with
limited English proficiency, and those who serve these populations, such as

_language andsign language court interpreters. This collaboration serves two

purposes: it assures that the video and any materiais that may be developed
address the concerns of those who experience bias and prejudice ahd it
establishes contact with community members that can serve as a bridge
toward increasing public trust and confidence.
Encouragebarassoclations and lawschoolsto establish programs and
offer olasses which ssnasitize attorneys to lssues of diversity.

MO Incentives and disincentives for staff based on their treatment

'of those who use the court system. Courtsous and professional treatment

of all those who use the courts should be reinforced through the
implementation of (a) Employee of the Month” postings and awards
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recognizing outstanding conduct; (b) recognition of oourteous‘ and
professional conduct on performance reviews as a criteria for promotion and

Job retention; and (c) disciplinary proceedings when there are serious

3

breaches In the expected conduct. Awareness of these reinforcement
programs should be part of the training referenced in (a) on page 7 above.
Increass and provide more conaistent attention to the nesds of people
with disabliities and people for whom English is not the primary
language. This includes avallability of language and sign language
interpreters and of other devices (auditory systems or real time transcription)
for hearing impaired people, auditory and large print materials for visually
impaired people and’adoaulbmty for physically challenged people (e.g.,
parking, the courthouse, &mrtmoms, restroom and cafeteria facilities).
Promote greater representation ‘of minorities In the ]ulﬂcq oyobm,
partioularly judges.

Provide plain anguage brochurss regarding complaint and grievance
proosdures for court employess and members of the public who fesl
they have been subjected to discrimination. Brochures should be written
In dur language and oontain specific information about procedures for
seeking redress. The brochure should be avallable in the courthouse with
signs publicizing lts avallabllity posted in public areas.



2. Access to Justics .
A widely held public view is that the legal system is based on weglth with one

aystem of justice for the rich and one for the poor. Another group of citizens has
also developed — the working poor whose income does not qualify them for free
Isgal assistance, but who are not able to afford an attomey. The redustion of public
funding of legal aervices for the poor at both the national and state levels has
aexacerbated this situation. If everyone is to have access to justice and If the public
is to have confidence that there Is fair and equal justice, It is imperative that there
be improved and adequate legal assistance and access to justice for people of low
Inoome. As Supreme Court Justice Lewis F. Powell observed:

Equal justice under law is not merely a caption on the facade of the

Supreme Court building. It is perhaps the moat inspiring idea! of our

sociely. . . . it is fundamental that justice should be the same, in

submnoe and availabliity, without regard to economic status.

Fostering aeﬂ-ropresentatlon is not the anawer to the lack of representation for
the poor and working poor Thnre nuds to be a reliable funding source to ensure
that counsel ls compensated in & fair and reasonable manner and that there are
sufficient attomeys to handie these cases. Absent this, paople go unrepresented
of lack confidence in thelr attomeys. Legal services attomeys, public defenders or
assigned counse! are often overwheimed by the number of cases that they must
handle and/or are inadequately compensated. This creates the Impression that the
poor are hot receiving the attention thelr cases merit or that counsel takes the most

expadient route, by plea bargaining or settiing cases, because they are not



sufficlently compenaatsd or do not have the time to vigorously puraue them.
Suggested strategies include:

a. Recognize that legal services programs have beesn historically
underfunded and that a plan needs to be developed based on
demographics and areas of nesd that ensures stable and adequate
funding for legal services, both clvil and oriminal.

b. Create apsrmanentfundforaciviliegalservices. The Committee endorses
the proposal set forth in the Report to the Chief Judge for Funding Legal
Services for the Poor (May 1888) for the creation of an Access to Justice
Fund under the control of the IOLA (Interest on Lawyers Account) Board of
Trustees.® This fund should be avallable for civli litigants and In addition to
the fhndlng for oriminal defense. The Acoess to Justice Fund would be
funded through a dedicated revenue stream from the state abandoned
property fund (estimated $40 milllion). if this source does not prove
adeguate, the general fund should provide the balance, at least to the extent
of surpluses in the Court Faoilities Incentive Ald Fund, that would otherwise
be transferred to the General Fund. As a last resort, additional revenues

| could be derived from disorete increases in certain law-related fees.

o. Increase funding for public defenders'ctfioss. These cffices handis not

| only oriminal, but also Famlly Court and Surrogates Court matters (County

*The Judiclary has submitted a bill to the Legisiature to establish the Accass to Justios Fund (OCA
#90-124). _
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Law §§ 18-A and B). Attomeys in many public defenders'offices carry an
excessive caseload which can compromise the quality of legal service that

is rendered. Sufficient funds for investigators also are needed. Funding

. should be more proportionate to that given to District Attomeys'offices.

Increase compensation for assigned/appointed counsel under Judiolary
Law § 35. The present fee structure of $25 per hour for out-of-court time and
$40 per hour for in-court time was last amended in 1986. This Is wholly
inadequate. As a resuit, capable, experienced attomeys are declining to
serve as appointed or assigned counsel because they cannot afford to work
at these rates and meet overhead expenses.

Encourageincreased pro bono (free legal service) activities by lawyers,
A statewide pro bono survey conducted by the Unified Court System
revealed that free legal work provided by New York State lawyers to poor
people averaged 42 hours per lawyer in 1887. This is a collective effort by
New York State lawyers of more than two million hours of free legal service
fo indigents each year. Few, If any other, professions can match this effort
of service to the poor. Donation of free legal services should be encouraged
to continue and increase. The administrative mechanism for solloiting
participation by a broader array of attorneys and for matching the need to

the provider could be establishsd through organized efforts of bar

associations and law schools. While free legal assistance plays a valuable
role in providing representation to those with unmet legal needs, it should
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f.

not be the primary source of representation for the poor or deemed to be a
reliable method of providing acoesi to justice. There needs to be a legal
services fund as mentioned in 2(b) at page 11 above. The use of pro bono
legal services should be reserved to fill the gap of representation for those

of moderate income who are unable to afford legal counsel, elther by a

reduced fes or no fee arrangements.

Help law schools and appropriate agencies develop tultion assistance

programs for law schoo! students simliar to programs offered in
medical schools. These programs would forgive law school tuition debt in
retum for the student, upon graduation, serving for a designated period as
ootnasel in an office that represents people of low income,

Create pro se positions in court faoliities to assist people In their
offorts to represent themselves. A delicate situation is oreated if pro se
positions are funded‘ from the judiclary budget. Court system employees
must not be seen as assisting one party to an action or proceeding over the
other party(ies) if the courts are to be viewed as fair and impartial. In order
to avold lssues of unauthorized practice of law, the individuals serving as
pro se assistants should be epecially trained 1o answer procedural questions
only and not to give legal advice. To ensure ti'uly equal access to justice,
reliable funding needs to be established (see [2]a), [b), [o] and [d] above at
pages 11 and 12). The creaﬁdn of pro ss positions should not be viewed as
a preferred or reliable method of providing equal access to justice.

13



h. Make Judges more aware of the Inequitable bargaining positions that
can oocur in matrimonial cases. Temporary awards of attomeys fees and
spousal support (maintenance), when appropriate, should be encouraged so
economic pressure is notexerted to Influence negotiations. * Sensitivity to the
needs of a chlid for involvement of both parents in his/her life also should
be heightened.

3. Judioial Administration

This issue covers four areas of concem: (a) .Usar-frlondly, comprehohslble court
cyohmj (b) Jury system experience; (c) Delays in justice; and (d) Adequate funding
to ensure dignified coun facilities that promote respect.

Survey data has revealed that axposure to the justice system tends to improve
respect for it; yet at the same time, there ls & perception that the justice system is
too costly and slow.” The survey respondents also indicated a very high regard for
juries and a belief that they are the best way of getting to the truth of a matter.®
Thus, the operation of the court system, its procedures and its facliities are
important components in obtaining and maintaining the publics trust. and
confidence. Suggested strategles are set forth below under each of the four sub-
Issues.

*The Judiclary has submitted & bill to the Legisiature to creste & rebuttable presumption that an
imerim award of counse! fees in matrimonia! casses is warranted (OCA #88-81).

M-A-R-C Research for ABA, supra.
.
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a. User-Friendly, Comprehensible Court System - The court structure and
nomenclature should be understandable to professionals and thg public.
Predictability and consistency in procedures and application of the law promote
trust. The faciiites also must be easlly accessible to the public and
acvommodate their needs. There ls an important distinction between being
oustomer friendly and treating people fairly and with dignity and respect; some
distance la needed In order to maintain authortty. While the courts should not
becometoo frlor;dly, itis important thatthose withinthe system troit users of the
w with dignity and respect. The following recommendations are made:

L. Restructure the present court system to consist of two branches:
one with local or limited jurisdiction and one with statewide
juriadiction.’ Within the general jurisdiction, branch divisions should
be developed that are devoted to specialized areas of law, butwith free
transferabliity of judges and court support ataff when expedient or
economioal to address the area(s) of greatest need. The most striking
need for uniformity Is in the Famlly and Supreme Courts In which the
procsdural anomalies of having two courts which can hear the same
type of case Is confusing to counse! and parties and wastes time and

wwammmmmmmnmm trial couris into & two-
tiered system and to add a Fifth Judiolal Department,
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Deveiop videotapes and user-friendly educational materials to
explain legal terminology, court etiquette/protocol, the procedures
of each ocourt, and restraints on judicial commentary. These
materials should be multilingual and in large print. As a corollary to this,
forms also should be developed for several courts or court proocedures,
6.g9., landiord and tenant matters. Members of the community to be

~ served by the videotape and materials should be included In their

development. This would establish a bridge to the community and give
better assurance that the material is understandable to those who will
be using it. The eervices of the bar assoclations and law schools also
should be enlisted in developing these matenials. This information
should be posted on the Intemet and made available at kioaks and in
court clerks'offices and juror walting areas. The videotapes and
education materials also should be dissaminated to public libraries and
to schools.

Develop a broohure for users of the courts. This brochure should
include such information as directions to the courthouse (by automobiie
or publio transportation), location and cost of parking (with handicap
parking facilities highlighted), an interior map of the public areas of the
oourthouse inoluding the location of restrooms, smoking areas, food
and beverage facilities (with the location of faclliities for the physically
challenged highlightad), information about magnetometers and
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V.

searches upon entry to the courthouse, inappropriate courtroom attire,
courtroom etiquette, contact information for those needing an
interpreter or other special assistance, and information of special
interest to jurors. This information also should be made avallable on
audiotape for the visually and cognitively impaired as well as in large
type and in several languages. These materials should be reviewed
and updated annually. The brochure should be malled to prospective
jurors and made avallable to attomeys to distribute to olients and
witnessss. |

Install better signs in courthouses. Signs should Idgntlfy the location
of various parts, courtrooms, restroom facllities, cafeteria, clerks’
offices, and other areas commonly used by the public. Also, an
information officer should be stationed at the main entrance or kiosks
should be avallable to give information to people as they enter the
building. |

Expand chiidrenb centers in courthouses. Childrens centers have
been a very poalt\ve development for those who cannot find or afford
childcare in order to appear in court. Expansion of these facliities to
more courthouses and consideration of making them available to jurors
is encouraged. '

Create an. ombudsman position, possibly through the use of
voluntsers, to help psople who have difficuity reading English
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understand instructions and complete forms and to navigate the
courthouse. |

Provide more transiators in courthouses.

Provide procedural handbooks and training for all county clerk
office personnel and court clerks who respond to inquiries from
Ililganu to ensures that consiatent and appropriate information Is
given. A corollary to this Is that all olerks'offices where the public has
access should have a sign posted prominently that legal advice cannot
be given. |

Provide In a public place (e.g., shopping mall or library)
multllingual kiosks for paying fines, cbtaining information
regarding oase status and directions to the courthouse, and
curbside drop boxes for paying fines or delivering papsrs, similar
to library depository boxes. This eliminates people having to park
and come into the courthouse for these transactions and increases the
convenience o the public and others. Conalder locating Automated
Teller Machines (ATM3) in courthouses near the courts that assess
fines so people can easlly obtain money to pay fines. Electronic or
faxed filing of papers should be implemented where appropriate as a

further way to ease access to the courts.

To assist the oourts In making appropriate referrals, make

avallable to judges and other court personnel information
18



regarding community resouross. The compilation of this information
should be in collaboration with bar associations, various agencies and
community groups.

xl. Devalop community justioe centers, which reflect the culture and
norms of the community they serve, for handling minor eriminal
matters. These are problem-solving courts that recognize the toll that
low-level crime has on & community. Problems outside the reach of
traditional court tools, such as homelessness, drug abuse and mental
health lssues, can be addressed In this setting. With communty input,
sanctions that pay back the community can be established, such as
community service, These courts are & partnership with the community
organizations and other agencies located in the community so that

justice is immediate. The purpose Is to provide a swift response to
minor matters in the hope that, by addressing a situation in a timely and
meaningful way, future oriminal activity will be deterred. Anclilary
benefits are that theae courts help make the community feel a part of

and invested in the legal system.
b Jury System Experience - Summoning jurors o the courthouse s an
_ integral part of the justice system, and the moat common way for most
citizens to have contact with the Judiclal aystem. it is imperative that this
experience be positive if public trust and confidence Is to exist. This was
recognized in The Jury Project (Report o the Chief Judge, March 31, 1884),

18-



which made recommendations on 20 standards affecting jury service.

Further study was underteken by the Committse of Lawysrs to Enhance the

Jury Process, which was asked to examine the procedural and ethical lssues

occasioned by the repeal of the bai automatic exemption from jury service

and to recommend improvements in the jury process. The Committee issued

it report to the Chief Judge and Chief Administrative Jucige in January 1988

and made ten recommendations which addressed the petit ortrial jury aspect

of the jury system. Currently, a task force Is studying the grand jury system.
its report and recommencdiations are being released this month. The changes
that have been made in the jury system as a result of these reports are

. laudable. In addition to the continued implementation of the excellent

suggestions made by these projects, some additional adjustments and

accommodations are needed:

. Make Jury summonaes more explicit as to.the term of servics. The
‘bne day or one trial'notation leads to a false belief by many jurors that
they only will be serving for one day. As a result, jurors often do not
meke advance arrangements for longer periods of service. Jurors
should be provided with a brochure that provides more information
about the courthouse and jury service (see [3][e][ill] at page 16) prior
to their first day of service.

. Institute a per dism for Town and Viliage Justice Court jurora.
increasingly, justice courts are conducting trials during the day causing
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jurors to miss work. This situation should be brought to the aitentlon of
town and village governments with a request for allocation of budgetary
resources o provide for payment of Town and Village Justice Court
jurors.

Conslider payment of parking allowances to jurors, especially for
those jurors who are not pald for their service.

increase the use of technology. For example, juror qualification
questionnalres could be answered by e-mall or an automated
telsphone aystem.

Require judges and thelr staffs to report to the commlulbmr of
Jurors Office when a trial will not be procesding on the scheduled
dats or at the scheduled time so jurors are not brought in
unnecessarily. Fallure to do this wastes potential jurorstime, creates
it witl and may result in an individual being desmed to have served and
removad from jury rolis for four years unnecessarily. There also should
be bottqr communiocation betwesn chambers and thle jury office as to
the time jurors are neaded. 1t is disrespectful to require jurors to arrive

in the moming when Lt is known that their services will not be needed
untll the aftemoon. |

Remind judges to be more oourtecus and attuned to jurors’lives
and needs. Judges should ask it accommodation is needed for health
problems (e.g., diabetes, pregnancy, claustrophobia) and let jurors
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know In advance the anticipated schedule while on trial and if they will
be required to stay beyond five cdlock so appropriate plans can be
made.

vil. Ask judges to give jurors instructions regarding procedures and
their role and conduct prior to the commencement of trial, allow
note taking, give a special Instruction If there are attorneys or
judges on the jury pane), and give Jurors a copy of the instructions
on the law (charge) to refer to during deliberations. Note taking by
jurors also should be allowed especially in complex or long cases, To
promote attention to the testimony by all jurors, nondeaignated jurors
should be used with the exira jurors removed at the conclusion of the
case just prior to deliberation. *° Jurors also should be allowed to select
the foreperson rather than random appointment by the court of the first
juror who is swom in,

vill. improve the system for payment of Jurors so they receive thelr .
compenaation mors qulokly. Suggestions are to install ATMa in the
courthouse which give a juror hia or her jury compensation upon entry
of a specially designated code or to provide jurors with vouchers upén
completion of setvice which can be taken to the county treasurer or
director of finance to receive cash.

The Judiclary has submitted a bill to the Leglsiature to eliminate the distinction betwsen trial and
alternate jurors in oriminal cases (OCA #80-44).
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o. Delays In Justios - Attantion needs to be pald both 1o the expense and the
delay in the delivery of justice. The two are intertwined as often delay
- Increases the expense of litigation. There are basically three stages In the
| litigation process where delay can ocour: (1) dlacovery process and
preparation for trial, (2) being reached for trial once a case is placed on a
trial calendar, and (3) the judges rendering of a deciaion. While significant
gains have been made in reducing case backlogs and ensuring timely
decisions by judges through the use of computer tracking and monitoring of
the length of time a case is in the court system (standards and goals) and
. the number of days from final submission of a matter until decision, more
wétk needs to be done to further reduce delay. More accountabllity,
efficlency, and effective case management is needed, but not to the point
that we are obseased with process and the substance gets fost. It Is
paramount thet decieions be reasoned and matters handled approbrlntoly.
‘Cookie cutter”justice is not the answer and would serve only to continue or

exacerbate lack of public respect for the judicial system. Suggested
strategies are:

'L Reviss Article 31 of the Clvil Practice Law and Rules (CPLR) and
 other discovery practices to reducs delay. Various Task Forces to
Reduce Litigation Cost and Delay were convened throughout the State

in 1996 and 1897. The recommendations from thia effort should be
sxamined and implemented. Consideration also should be given to the
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work of the ABA Sectlon of Litigation Report on Civil Discovery
Standards presently underway and the recommendations which come
from that review.

. Encourage amendment of CPLR §5001 to provide for interest on
personal injury awarde to be calculated and assessed from a fixed
date prior to judgment, Le., date of acorual of the cause of action
or date of commenosment of the action or proceeding." Awarding
prejudgment intereat serves to reduce the incentive for defendants to
possibly delay the conclusion of a case.

#l. Continue efforts to use computers to track cases and lssue
monthly status reports to judges to ensure that matters are
handled expeditiously and are timely. Thare should be & follow-up
inquiry on matters that have been pending beyond the guidelines
(standards and goals) for an explanation as to the situation.

iv. Implement new approaches to calendar management practices.
; ro_queste for case status updates published on a web page with

attorneys iespondlng by e-mall;
. otaggir dockets or calendar calls into one-half hour time slots to
" prevent overarowding and waste of attomey and client time waliting
for the case to be called;

"The Judiolary has submitted a bill to the Legislature to provide for prejudgment interest (OCA
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vi,

mandatory use of scheduling orders for pre-note of que. cases o
ensure timely development of the case for trial;

institute a rule simllar to that in matrimonial cases that requires the
fillng of a Requast for Judiola! Intervention (RJI) within a specified
period of time after purchase of the index number, thereby creating
& uniform starting date to foster better tracking of the length of time
the case is pending (standards and goals);

greater use of case conferences to foster settlement;

electronic or faxed filing of papers with the court; and

more use of phone conferencing to monlitor status and hear
argument of motions to eliminate the time (and expense) of counse!

~ traveling to the courthouse.

Modernize courttechnology for chambers ind administrative use.
The difference in the neads of chambers and the needs of court
support taff and administration should be recognized when software
and equipment purchases are made. Effective training also should be
given to promote full utliization of technological resources.

Make more consistent and persistent etforts by the bench and bar
to discourage frivolous lawsuits and delaying tactios that
sguander valuable judiolal resources as well as the finances of the
Iigants. In this same vein, judges need to more consistently enforce
orders, [t litigants know that an order will be enforoad and that there will

25-



vil.

be penalties for noncompliance, the likelihood of noncompliance and
the need for court intervention will decrease.

Increass the number of judges, public defenders, prosscutors and
support staff, as well as the number of court facllities. Judicial
vacancies should be filled as soon as possible and judges should be
added where needed and justified. There cannot be effective justice
without adequate resources - human, facliities, and technological - to
handie the ever increasing caseload. in 1998 there wers over 3.4
million new filings (not including traffic and parking cases), representing
a 23% increase in four years. During this same period, only a handful
of naew trial court judgeships were authorized. Whilp resourceful efforts
have been made to address the situation through the use of judicial
hearing officers and the reassignment or realiocation of judges, this, in
essence, is a patchwork situation and a stopgap measure only. It
should not be a longstanding situation. The need for more judges,
ﬁubllc defendesrs, district attorneys and the corresponding staff to |
adequately handie the burgeoning caseload, as well as the facllities in
which to hear the cases, must be recognized and addressed.

vill. Resxamine the ssparate spaciaity parts within the Family Court

which send the same family to different jJudges or hearing
examiners fordifierent aspacts of a case. For exampie, an individual

or family may be sent to the Domestic Violence Part for an order of
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. protection, to a hearing exgmlnar with regard to support issues and to
a judge for custody and visitation issues. If Family Court Is to be
govemad by the individual Assignment System (IAS), consideration
should be given to assigning all matters involving a tamily and its
members to one judge who can gein a historical perspective and
familiarity with the member(s) of that family and effect a more holistic
approach to meeting their needs for relief and assistance. It also will
sliminate the fun around*{esling that iltigants have fbm the present
system.
Develop adjunct programs to the court system to enable parties to
Isarn sidiis to resolve their problems without the necessity of court
Intervention or to address relatsd problems, such as chemioal
dependenoy, so that the cycls of crime dr abuse can be broken.
The adversarial system Is not always the best method for resolving
conflicts as, for lﬁctance. inthe area of child custody and visitation. Any
adjunct programs should provide for appropriate training of the people
involved In administering the program and delivering services and
should be subject to oversight and monitoring. The following are
examples of such programs:
(a) Parent education programs for separating or divoreing
parents with mlnoi' children aimed at reducing the negative
Impact of the parents'confilots on the children. if parents are
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able to ieam to communicate effectively and resolve thelr own
problems, the need to access the couris to resolve their conflicts
should diminish. The reduction of an emotion-ladened and
stressful atmosphere can also reduce the negative impact of the
divorce or separation on the children and help to avoid their
involvement in Famlly or Criminal Court through Persons In Need
of Supervision (PINS) petitions, juvenile delinquency (JD)
petitions or oriminal activity;

(b) Voluntary mediation and other alternative dispute resolution
programs. These programs foster resolution of a confliot by the
parties and can help the parties develop skilis for handiing future
contflict. The mediator or dispute resolution professional is able to
spend more {ime aesisting the parties to reach a mutually
agreeabls disposition than can a judge;

(o) Drug Courts which sessk to address the underiying substance
abuse problem that is at the heart of much criminal activity
and famlily discord; and

(d) Teen Courts which ssskto discourage criminal activity at the
outsst by subjecting teens to a trial by thelr peers and by
creating a supportive network.

x. Encourage judges to acknowledge and expiain to the parties,

jurors and counsel at the commencement of a matter when
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resolution of the case will be delayed and advise them of the
veasons for the delay (to the extent appropriate), the antioipated
length of the delay and alternatives avaliable. it is better to be
honest with the parties and others invoived in the procseding from the
outset if a matter will be delayed or not resolved as quickly as it should
be than to give false hope and expectation.

Provide partiss, especially those who represent themseives, and
counsel with a written confirmation of the next oourt date to
ensure timely appearance and to sliminate delay caused by late
appsaranocs or fallure to appear.

Require greater accountabliity by judges for the timely issuance
of declslons. If the 60-day rule for release of a decision (Rules of the
Chist Judge Section 4.1 [a]) Is to have meaning, Judges should repor
on & monthly rathar than a quarterly basis regarding the status of thelr
decisions. Also, the rule reads that the 80 days runs from the date of
fina) submission. Abuse of the Intent of the rule can oocur if a judge
asks for a further submission from counsel toward the end of the
Oo-day period. This starts another 80-day period running. The rule
should limit such extsnslons to two, for a total of 180 daya for lssuance
of a decision. Also, there should be administrative follow-up if &
decision appears on two or more monthly reports. These same
modifications should be made to the Rules of the Chief Judge
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Section 4.1 (b) regarding the reports of court stenographers or

reporters.

d. Adequate Funding to Assure Dignified Court Facllities that Promote

Respesct - The courthouse environment affects the outiook and attitude of

all those who have contact, whether that be dally contact for smployess and

attorneys orjust transactional contact for lltlgan&e. witnesses orjurors. Clean,

well-maintained and dignified surroundings are more likely to engender a

respect for the system and more courteous interpersonal contacts. The

appearanoce of court facilities s Important to maintaining the dignity of the

institution. The following strategies are recommended:

Formulate a budget and a strategic plan, both short term and long
term, to develop resources to assure development and
maintenance of dignifisd facilities that promote respect. Clearlines
of responsibliity and adequate funding should be established. Town
and Village supervisors and boards should be contacted and asked to

create better facilities for Town and Village Justice Courts, such as

raised benches and securily.

Carefully monitor the cleaning requirements ut'forlh in the Rules
of the Chief Judge Section 34.1 and Appohdlx thersto to provide
decent, clean, safe and acoesslble court faciiities. Individuals or
commiitees should report monthly to the District Administrative Judge



i
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V.

vill.

regarding complianoe by maintenance personnel with the Rules and
cleaning cheoklist.

incresase the number of magnetomaters and the size of courthouse

foyers, where possible, so psople are not lsft walting to gain entry
to the courthouse.

Establish areas where attorneys and ollents can speak privately.

" This is especially necessary in sensitive criminal and family issues

Netablish separate waiting areas for victims and alleged
perpatrators and their families. This s particularly needed for
domestic violence victims.

Make avaliable food and bworlgo; elther through vending
machines or a courthouse cafeteria.

Sesk information through questionnaires from court users and
court personnel regarding the adequacies and deflolencies of |
court facllities and thelr Ideas for Improvement.
initiate community projects to “spruce up” the courthouse or its |
grounds. Such projects, with appropriate community dedication
oesremonles, also could serve a community purpose, 'i.e., a rose garden

in memory of murdered children or slain police officers.
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4. Legal and Judicial Ethics
This issue addresses ethical issues regarding attomeys and attorney civiiity,
including respect for diversity, attomey solicitation, decline of professionalism,
Judicial independence and isolation, restraints on judges'abllity to speak out in
response to media, and the influence of politics on judicial selection. Standards of
alvillty were developed by the Task Foroe on Chvilly (a/k/a Green Commities)
effective January 1, 1898, In November 1985, the Committee on the Profession and
the Courts (a/k/a Craco Committee) made recommendations to improve
professionalism among the bar, client satisfaction, attomey diacipline and court
management. There should be increased efforts among the bench and bar to seek
adherence to the recommendations of these two committees. Attomeys aﬁd judges
must be oredible, honest and straightforward. The public can detect superficiality
and its presence leads to skepiicism and a lack of respect. Additional strategies
are:
a. Ethiocal issuss Regarding Attorneys and Attorney Civility
. QGive continuing attention to attorney misuse of ollent funds. While
leas than one peroent of lawyers present this problem, the impression
Is that this ls'muoh more prevalent. To counter this perception, there
needs to be:
(=) better awaraness of the existence of the LawyersFund for Client
. Protaction through continued and increased publication of awards



through press releases, public service announcements and
brochures; |

(b) amore coordinated statewlde effort to assist lawyers who may be
experiencing personal problems (e.g., alcoho! or medication/drug
abuse, mental liness) because most problems of misuse of client
funds occur in situations in which the attomey Is experlencing
personal problems; and

(c) programs for law achool students and new admittees on the
practioal aspscts of setting up and running e practice, with
particular emphasis on how to handle trust funds, IOLA and other
bank acoounts.

fi. Wake the public aware that errant attorneys and judges are

acoountable and subject to sanctions by opening to the public

disciplinary proceedings once a prima Jacle case has besn

established.” There should be procedural protections similarto those

for a cqlmlnd proceeding for the attomey or judge involved in a

disciplinary proceeding. The benefits of such a procedure are that it

eliminates the perception that lawyers and judges are a closed group

that look to protect themsaslves; makes the public aware of the process;

makes the public more aware of attomeys who are not upstanding so

*The Judiciary has submitted & bl 10 the Legislature to open attomey disciplinary proceedings 1o
the public (OCA #98-144).
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it can be more disceming In aglectlng counsel; and makes possible a
better system for tracking disbarred and/or suspended lawyers so they
cannot open an office in another locale and repeat the offense.

Bnoourapeludyqs to exercise thelr authority to control and require
civil beahavior of attorneys. Judges should be required to report
unethical attomey conduct. Judges also should be mindful that they

-nead to set an example of how to behave in a protessional manner

before attorney conduct and behavior can expect to be modified.

Ask law schools and bar associations to establish programs and
offer classes on professionallsm and civility. Bar associations
should Institute mentoring programs for new attorneys which should
include professionalism and civility as well as substantive areas of
practice. There nead to be greater awareness efforis and attempts to
elick compllance with the standards as enunciated in the Green and
Craco Committee reports.

Explore osrtifioation of attornsys as specialists In certain areas of
the law upbn passing a compstency examination. This would
complement mandatory continuing legal education (CLE), which is a
positive step in fostering atiorney compstence, Allowing an attomey
who achisves a demonstrated level of competenoy in a particular area
of the law to become certified as a specialist is a logical extension of
ocompetenoy programs.
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vl. Require clear, written retainer  agresments to reduce the
opportunity for misunderstanding of fee arrangements.
‘b. Attorney Solicitation

A recurrent theme during the hearings was concern with some of the
Inflammatory and unprofessional advertising by attomeys. Consideration should
be given to developing guidelines that are in keeping with the First Amendment.
The following suggestions are made:

L Monltorquutlonlbludvmlnlngpracﬂcubyattdmyund report
those whose conduct Is unethical or misieading to the attorney
grisvance commiitess. |

. Require attorneys to disclose o olisnts if their case will be

| referved to other counsel.

li. Create a brochure on how to sslect an attorney Including
‘questions one should ask during the Initial interview. The brochure
also should supply information to the public u to the role of attorneys
and thelr limitations and responsibilties as officers of the court.

o. Judiolalindependenceand lsolstion and Ethioal Conatraints on Judges'
o Abllity to Speak Out in Responase to Media

A strong and indepsndent judiciary Is MN to maintaining respect forthe

logal system. This meansthatjudges must be free from outside Influences which

can dictate their decisions. Judges also must be aware of societal concerns

properly cognizable in the discharge of thelr duty. This is a delicate balance of
35-



which the public is not particularly aware. To address the concems in this ares,

the following suggestions are made:

L

.

Create standing committess in sach district composed of bar,
bench and 6ourt administrators to defend broad-hased
generalized attacks on the judiclary. This may be supplemented or
replaced by the appointment of an information officer in each dlstrict to
respond to such attacks (see Media Portrayal and Public
Understanding, [5][c}{l} at page 43 below).

Produce and disseminate a handbook for judges which can serve
a a centralized source for rules and guildelines regarding

aliowable/advisable judicial responses to media and public inquiry

| (e.g., judges’abliity to apsak out on the procedural aspects of a

decision, as distinguished from the merits or substantive aspscts)
and extra-judicial activities.

Ask judges to take time to expialn, in court, a ssttiement, decision

or procedure, espacially for cases that are of high public concern
and Interest. This presents a good opportunity to show the openness

of the judiciary and to aducate the public, '

Ask judges to be more involvad In community and educational
aotivities. This would help dispsl the view that judges are isolated.



V. Heighten judiclal awareness of the importance to ’publlc
confidence in belng on time for court, oxplulnlqg delays (to the
extant -pproprla.to), and working a full day.

vi. Seek review of mandatory sentencing laws with a view toward
maximizing judicial discretion.

vil. Educate the public regarding the role of judges and the limits on
their power, using elementary and secondary education programs
and other educational efforts. See Msdia Portrayal and Public

Understanding (see [SYal[l], [b] and [d] at pages 39, 40 and 43 below).
d. Influsnoe of Politios on Judiclal Selection

While proposals haye periodioally been made for an appointive system for
the selection of judges, it does not appear that this change will ocour in the near
future. Whether judges are appointed or elected, politics will be present. The
primary concem is to ensure that others are not in a position to influence judges’

decisions. Strategies include: |
L. Retain long terms of office for juciges to limit the nesd for political
activity and regulate the politioal activities and assocliations that

~ Judges may puraue,

" #. Reoxamine Election Law prévlolom whioch prohibit judicial
oandidates from knowing who contributed to thelrcampaigns. This
does not reflect reallty because judicial candidates attend thelr



fundraisers and can see who aftends and, therefore, who has
contributed, Public trust Is eroded by such an incongruous procedure.

lii. Discourage judicial candidates from seeking the sndorsement of
special Interest groups or parties that require or give the
Iimpression that the judicial candidate has a position on an lssue
in contravention of Canonas 2, 3, 4, and 7 of the Cods of Judicial
Conduct.

iv. Establish guidelines for fair campaign practices for judicial
elections. A handbook should be created which sets forth ethical
restraints on judicial campaligns and judiclal conduct and activities once
elactad (ase [4)[ci[i] at page 36). The Advisory Committee on Judicial
Ethics and the Commission on Judiolal Conduct should assist in
developing this handbook.

V. Seek agresment from appointed officials, slected officials and
oandidates and thelr staffs in other branches of government not to
engage In personal attacks on judges.

8. Media Portrayal and Publio Understanding kg

; This issue is concerned with the lack of public understanding of the judicial
branch of our govemment, its role and the restraints and limitations placed upon it.

Topics covered by this Issue are (&) educating students about the system; (b) public

knowledge and understanding of the justice system/openness of the legal aystem;



(¢) media portrayal of courte/criticlsm of courts by-public officlale; and (d) public
perception of lenient sentencing and appeais overtuming convictions.

Exospt for the amall percentage of pqoplo who have direct contact with the
oourts, the public leams about the court system and forms its Impms'lon about the
legal system largely through media portrayal. Public perceptions are influenced by
entertainment, movies and TV shows, as well as by news reporting. These
portrayals may give only partial coverage of a court case — usually the most
sensational portion— atthe axpenase of the presentation of a more balanced report
that would come from reporting the entire cass, including the results of post-trial
applications and appeais. This lack of publio understanding often is fueled or
exacerbated by media inaccuracies or inflammatory pomyal.

The combination of lack of public understanding and inacourate or incomplete
- media portrayal impacts not only the peroeptions about the ludlolal system, but the
very way the judicia! system operates. Public pressure has an effect on lsgisiation
Involving the courts and judiolal discretion and can affect judiclary budgets. it is,
therefore, incumbent upon the court system and the bar to become more active in
educating the public about the role and functioning of the judiclary and to ensure
that media portrayal is accurate and balanced. Strategles in this regard are:

a. Educating Students About the Justics System |

l. Advocats for expanded and practical coverage of the judicial
system in school systems beginning at grade school level and
oontinuing into sscondary schools and college. interactive videos
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have been developed and could be utilized as one way to eliolt Student
interest in this subject. Suggestions for curriculum design such as key
points, goals and leaming objectives on the legal system and the
development of print, video and computer resources to support the
leaming objectives could be deveiloped in & collaboration of teachers,
school administrators, lawyers, judges and court administrators. Again,
this serves a secondary salutary purpose by removing judges and
attomeys from Isolation and making a bridge to the community. As a
coroliary to this, an annual workshop or a video could be developed to
teach the teachers” about the subject area so they are more
comfortable teaching about the judicial system,

li. Sponsor contests for students to develop a videotape and/or
computer software regarding the judiolal iyitem that could be
used for educational purposes.

. Explore the feaslbllity of Initiating the production and
broadoasting of a television program about the courts in which
tesnagers serve as the hosts/moderators.

"B, PublioKnowisdge and Understanding of the Justics System/Openness

of Legal System

. Establish and/or expand Speakers Bureaus of judges and
attorneys available to speak to schools, churches and clvie
groupl'. The following are some programs that could be established to
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educate the public and improve the public image of judges and

attomeys:

oourt tours, which may include mook trial or moot court opportunities
with a judge;

moot court competitions in which judges and attorneys participate as
judges or mentors;

Peopled Law School*~ designed to teach the public regarding the
legal system and specific areas of law;

Yool s for Schools"— collaborations between bar association and
other civic organizations to provide schoo! supplies in backpacks for
children in low income area schoois at the beginning of the school
year; _

Lawyers for Leaming"— a program in which a bar association
%do pts” a school in a low income area and attomeys mest with

assigned students at least once a week to mentor and give
guidance; and |

Judiclal Advisory Counclis composed of community leaders and
activists, judges, and atiomeys in all judicial districts In the state.

Produce with local radio (usually taik radio Is the most receptive)

a series of 30-second audio spots defining legal terms, court

procedures, and specific areas of the law which will serve to

inform the listening public.
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lil. Develop with bar assoclations public service announcements
regarding the role of courts and the judiciary.

iv. Initiate court open house educstion day for famllies. This should be
done as a speclal event, most appropriately on or about May 1st of
every year (Law Day). This would be composed of displays, tours,
vidaos and lectures with advance publicity.

v. Davelop a series of videotapes and materials on legal topics for
use In public libraries and schools. In addition to & general overview
of the court system and procedures (see [3][a][ll] at page 16 above),
particular hot toplos”could be coversd such as issues of sentencing
and tort reform. These could be made in conjunc@lon with a Peoples
Law School"program (see [S][b][l] at page 40).

vi. Publiclze good deeds/contributions to tho community by
attorneys, judiciary, judicial staff, court employsss and law
schools. |

vil. Establish a “Law Hot Line” or “Ask a Lawyer” newspaper column
and/or web site for educational purposea.

| ¢. Madia Portrayal of Courts/Criticism of Courts by Public Officlale

.  Disseminate the videotapes and educational materials developed

(see [3][a][ll] at page 16 above) to the media for use In tralning

persons who wili be covering the courts,



'Wo

Designate a psrson In each district as the public information
officer avallable to the media to answer questions beyond normal
business hours. This individual would be avallable to respond when

a story Is written so that the court system will have Input and the abliity
to control or impaot content.

Develop and disseminate to all judges guldelines regarding
allowable/advisable judicial responses to thi media and public
inquiry and on handling orlﬂohni {see [4][o][IT] nt page 36). Asa
ocorollary to this, the media also should be provided with guldelines asl
to permissible judiclal comment.

See [4)[d][V] at page 38 above.

d. Public Perception of Lenlent Sentencing and Appeals Overturning
Conviotions

L

Develop for dissemination to the media, schools and public
libraries a vldioup- which addresses prooedural safaguards
afforded under our Constitution, considerations in ssntencingand
the appeals process. Public forums on the toplo, if poulblo; shouldbe
conduoted and timed to colncide with  case of public interest.



lil. NEXT STEPS

With the additional input from the National Conference, the Committees next step will
be to formulate a plan to implemant the strategies. A time line for implementation will be
developed that takes into consideration both the importance of the need for the change as
well as the feasibility of effecting it. As can be seen from the list of strategies, some of the
strategles are long term and may be dependent for implementation tpon cooperation from
other mﬂtlos outside the judioclal system while others can be acoomplished fairly quiockly
and simply within the judiclal system structure.

Further insight can be gained by drawing on the observations of those people who
have day-to-day contact with the court system in various ways, e.g., attomeys, court

employees, witnessas and litigants. This would be simiiar to the survey now completed by
Jurors at the conolusion of their service. The Committes is working on a model for such &
questionnaire.

The recent appointment of a standing commitiee on Professionalism and the Law by
Chief Judge Judith S, Kaye and Chief Administrative Judge Jonathan Lippman Is a
meaningful step in establishing a commitment to promoting the publicd trust and
oonfidence In the legal system and a way to anticipate and be responsive to societys
legal needs. The same concept should be applied on a local level to 'tlie various groups
that comprise or are involved In the legal iyatem such as judges, attorneys, police, jall
administrators, district attomeys, public defenders, court clerks, court administrators,
parole, probation, and jury offices, community ieaders and activists, and others who serve

orare involved in court programs. The need to communicate and engage in dialogue about
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our legal system and its future Is critical to engender public trust and confidence In the
system. _

As with any change, resistance wliil be encountered. The Committee will address.
approaches to help bulld consensus as the task of implementing new structures and
procedures is undertaken. Contact persons and groups with which there should be
ooliaboration will be identified to assure a coordinated effort to promote public trust and
confidence in the legal system. |

Inthe last few dec;ados. the role, and socletys expectation, of the courts have changed
from one of administering justice to one of amellorating underlying problems through
referral to or collaboration with obolal programe. The foous of the Committee future work
should not be just on gaining and improving the publics trust and confidence in the legal
system but also on What do we want our court system o look like in the next 25 years?”
Efforts In this regard need to be continuous, rather than continual. That ls, thore. should
be ongoing, continuous dialogue, notjust flashes of heightened awareness and discussion
followed by long periods of silence and inaction. Public confidence is undermined rather

than promoted If efforts such as this are undertaken and no real and meaningful change
Is effected.



While the suggested strategies and the job of Improving public trust and confidence

in the legal system may seem daunting,

it should be kept in mind that often the most

significant progress comes from many small steps. Clearly it is a much needed

undertaking.
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NEWS Further Information:

~ David Bookstaver,
New York State ' Communications Director
Unified Court System . Mal Yee, Assistant Director
(212) 428-2500
Jonathan Lippman
Chief Administrative Judge : Release: Immediate, November 17, 1998
State and National Initiatives to Build

Public Trust and Confidence in the Justice System

NEW YORK—The Unified Court System announcesthat a five-member delegation from New York,
includingChiefJudge Judith Kaye and Chief Administrative Judge Jonathan Lippman, will participate
in the National Conference on Building Public Trust and Confidence in the Justice System in
Washington, D.C., May 13-15, 1999. The goal of the conference is to form a national coalition to
address public trust issues and to have each state develop its own strategic plan to improve its justice
system. To assist the New York delsgation, the Chief Judge has appointsd the Committee to Promote
Public Trust and Confidence in the Legal System, a high-leve! advisory committee that will develop
a list of public trust concerns and propose strategies to address the issues raised, This advisory
~ comumittee, chaired by Appellate Division Justice William C. Thompson and Supreme Court Justice
Evelyn Frazee, comprises represeatatives of the bench and the bar, the media, university professors,
businesses, unions, civic groups, victims rights groups, legislators and local government officials.
The New York delsgation to the conference, sponsored by the American Bar Association, the
Conference of Chief Justices and the Conference of State Court Administrators, will consist of
ChiefJudge Judith 5. Kaye -
e Chief Administrative Judge Jonsthan Lippman
o New York State Bar Association President James C, Moore
e League of Women Votors Preaident Evelyn Stock
. NewYorkUrbanbmePreﬂdmtandCBODannhM.Waleott
Chief Judge Kaye said, 1 am pleased that New Yark will be represented in the National
Conference on Building Public Trust and Confidence in the Justice System— a historic event that
promises to be both productive and enriching. The canference provides a unique opportunity for
national collogquy on a subject of serious concern to court administrators around the country. 1 am
mdmlmdowmkmppmandlwkfwudwlhwthymhmgeoﬂdmmdexpeﬁm.
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‘The advisory committee we have assembled boasts a distinguished and diverse roster of members and
will undoubtedly provide much insight on public perception of the justice system in our state.”

Chief Administrative Judge Lippman added, ‘1 would like to thank the other members of the
delegation, James Moore, Bvelyn Stock and Dennis Walcott, for agreeing to represent New York at
the conference with Chief Judge Kaye and myself. I would also like to extend my gratitude to Justice
Thompson and Justice Frazee and the individual members of the advisory committee whose research
and recommendations will provide the basis for our work at the conference.”

The conference will develop a national action plan and determine the role of national
organizations in assisting states to effectuate their strategies. A subsequent conference will likely be
held the following year.

The Committee to Promote Public Trust and Confidence in the Legal System is expected to
hold public hearings around New York State later this year. (A list of committee members is
attached.)
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and Confidence in the Legal Syatem

Hon. Evelyn Frazee (Co-Chalr), Justioe of the Supreme Court, Seventh Judicial District

Hon. William C. Thompason (Co-Chair), Assoolate Justios ofthe Appellate Division, Second
Department ;

Peter A. Bellacosa, Esq., Partner in the law firm of Kirkiand & Ellis, New York City

QGary Brown, Esq., Assistant Attomey General in Charge of.the Wastchester Regiona!
Office of the Attomey General, Westchester County

Danny Donohue, President of the Civil Service Employees Assoclation, Inc., Albany
Hon. John D, Doyle, County Exsoutive of Monroe County

Kiaus Eppler, Esq., Partne In the lew firm of Proskauer Rose LLP, New York Cty
 John D. Feeriok, Dean of Fordham University School of Law, New York City
Hon. Willlam J. Fitzpatriok, District Attomey of Onondaga County
Hon. Viotoria A. Grafieo, Assaciate Justioe of the Appellate Division, Third Department
Dr. Karen R. Hitohcook, President of the State University of New York at Abany
Ruth Hochberger, Edltor-Mhlaf. New York Laiv Joumal, New York City

anmwvlglﬂ‘mlm. Esq., Partner in the law firm of Flamhaft Levy Kamins & Hirgch, Brookiyn,

Hon. James J. Lack, Member of the New York State Senate and Chair of the Senate
Judiclary Commities, Suffolk County

Qlenn Lau-Kes, Esq., Partner in the law firm of Koo, Larrabee & Lau-Kee, LLP, Ardsley,
New York; Past-President of the Asian American Bar Assoociation of New York

Harold O. Levy, Esq., Associate General Counsel, Cligroup, Inc., New York Chy

Elizabeth D. Moore, Esg., Partner inthe law firm of Nixon, Hargrave, Devans & Doyle, LLP,
New York Clty .

Jeanne Muligrav, Director of Court Programs, Victim Servioes Agency, New York Clty
Hon. Roberto Ramirez, Member of the New York State Assembly, Bronx County

Carol Ann Rinzier, Author and former grand juror, New York City
Rachel F. Robbins, Esq., General Counsel, J.P. Morgan & Co., Inc., New York Clty
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Dr. Richard A. Shick, Dean of Canisius College, Bufalo
Hon. Claire Shulman, Borough President of Queens County

Hon. Richard D. Simons, Retired Judge of the Court of Appeals, and Counsel to the law
firm of MoMahon, Grow & Qetty, Rome, New York

Dr. Herman A, Sirols, Suporlmondent of Levittown Public Sohools, Nassau County

Hon. Ronald B. Stafford, Member of the New York State Senate and Chair of the Senate
Finance Committes, Clinton County

Hon. Charles J. Tejada, Jucge of the Court of Claime and Acting Supreme Court Justice,
First Judicial District; Past-President of the Association of Judges of Hispanic Herltage

Hon. Helene E. Weinstein, Member of the New York State Alufnbly and Chalr of the
Assembly Judiclary Committee, Brookiyn

Hon. Charles L. Willis, Former Justios of the Supreme Cout; Of Counsel to the law firm
of Harris Beach & Wiicox, Rocheater, New York

. Hon. Mary M. Work, Judge of the Ulster County Family Court
Peter L. Zimroth, Esq., Partner in the law firm of Amold & Porter, New York Clty
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HEARING FOR THE COMMITTEE TO PROMOTE PUBLIC TRUST
AND CONFIDENCE IN THE LEGAL SYSTEM
Marriott Marquis
525 Broadway (between 45" and 46" Streets), New York Cly
Friday, January 28, 1889
1:00 P.M. - 4:00 P.M.

SPEAKERS
Eleanor Breite! Alter, Chair, LawyeraTund for Client Protection

HonNJoa\r(l osrk Kohout, President, Association of Judges of the Family Court of the State of
ow

Hon. Thomas R. Sullivan, Chair, Committee on Continuing Legal Education

Hon. Lewis L. Douglass, Chair, Franklin H. Wiiliams Judiclal Commission on Minorities
Hanna 8. Cohn, Esq., Director, Volunteer Legal Services Project

Hon. S8amusel! M. Levine, President, Board of Judges, District court of Nassau County
Charies P. Inclima, Esq., President, Monros County Bar Assoclation

Hon. M. Dolores Denman, Presiding Juutlon. Appeliate Division, Fourth Department
Louls A. Craco, Esq., Chair, Committee on the Profession and the Courts

James C. Moore, Eaq., President, New York State Bar Assoclation |

Beverly Poppell, Esq., Chair, New York Bar Association Public Relations Committes
Lous C, England, Esg., Prssident, Suftolk County Bar Association

" Michael A, Cooper, Esq., Pro'sldom. Assoolation of the Bar of the City of New York
Hon. Dora L. irizarry, President, Assoclation of Judges of Hispanic Heritage

Hon. Edwin B. Winkworth, President, New York State Maglstrates Assoolation

Stephen D. Hofiman, Eeq., President, New York County Lawyers Association

Hon. Guy J. Mangano, Presiding Justice, Appeliate Division, Second Department
Hon. Douglas Mills, President, New York State Association of City Court Judges
Susan Lindenausr, Counselto the Executive Director, Legal Ald Soclety, New York County






HEARING FOR THE COMMITTEE TO PROMOTE PUBLIC TRUST
AND CONFIDENCE IN THE LEGAL SYSTEM
New York County Lawyess Association
14 Vesey Strest
New York, New York 10007
Thursday, Maroh 4, 1889
4:00 p.m. - 7:00 p.m.

Barbara Reed, Fund for Modem Courts, Inc.

Maithew Sapolin, Center for iIndependence of the Disabled in New York

Marvin Peguese, Staff Attorney, Lambda Legal Defense and Education Fund, Inc.
Kevin Doyle, Capltal Defenders Office

Joan Vermeulen, Lawyers for the Public Interest

Phillis Cherebin, Ssnior Attomey, Bronx Legal Ald

Cathleen Clsments, Esg., Legal Director, Office of Public Policy & Client Advooacy,
Chiidrens Aid Soclety

Susan Branigan, Congresswoman Carolyn Maloney's Office
Bruno Blanchl, Supervisor, Bronx Legal Ald |
David Levin, Prisoner Legal Servicss

Ogden Lewis, Chalr, Citizens Union

Dean Emahuolll. Esq., |

Hon. Willlam C. Thompson, Jr., President, Board of Education, New York City
Sonny Carson | "
Artine Ferguson






HEARING FOR THE COMMITTEE TO PROMOTE PUBLIC TRUST
AND CONFIDENCE IN THE LEGAL SYSTEM

Monday, March 29, 1999
Monroe County Bar Center

One Exchange Strest, 5" floor
Rochester, New York

" Honorable James Morris, Brighton Town Justice
Richard Kirtland, Equal Rights for Fathers
Sheriff Andrew P. Meloni, Monroe County
Nancy Berlove, President, Sign Language Connection
Lenore Banks, State League of Women Voters .
Ann Jones, League of Women Voters of Metropolitan Area
Sandra Frankel, Supervisor, Town of Brighton
Paula Clark, ACLU
“Honorable Frank Geracl, Monroe County Court
Susan Soper, Church Women United - Coordinator of Task Force on Courts
Marion Strand, National Organization of Women |
Honorable Michae! J. Miller, Monroe County Family Court
~ Charles Perreaud, Monroe County Commissioner of Jurors
Tim Kelly, Rochester Interfalth Jall Ministry
Roasetta Darby Mcbowoll. Esq, President, Monroe County Black Bar Assoclation
Douglas Jones, Esq.,Monroe County Bar Association, Chair: Courts Committee
Danlel Head, Past President, Equal Parents for Children
Raymond Hart, Father Rights Assoclation of New York State
Robert L. Laird, Deputy Director of Community Services, Action for a Better Community
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Linda Kingsley, Esq., Corporation Counsel, City of Rochester

Anll K. Chaddha, Esq., Assoclation of indians in America - Rochester Genesee Valley Area
Gloria Lopez, Esq., Urban League

James S. Hinman, Eeq., Attomey

Gloria Zinone, Former Monroe County Commissioner of Jurors
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| Dr. Karen Hitchocock
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FUNDING CIVIL LEGAL SERVICES FOR THE POOR
REPORT TO THE CHIEF JUDGE
LEGAL SERVICES PROJECT

May 1098

REPORT TO THE CHIEF JUDGE AND CHIEF ADMINISTRATIVE JUDGE
COMMITTEE OF LAWYERS TO ENHANCE THE JURY PROCESS.
January 1988

COURT-REFERRED ADR IN NEW YORK STATE
PROPOSED FINAL REPORT OF THE GHIEF JUDGES

NEW YORK STATE COURT ALTERNATIVE DISPUTE HESOLUTION PROJECT
September 1, 1805 '

COMMITTEE ON THE PROFESSION AND THE COURTS
FINAL REPORT TO THE CHIEF JUDGE
November 1885

NEW YORK STATE UNIFIED COURT SYSTEM
STANDARDS OF CIVILITY
October 1887

A GUIDE TO COURT AND COMMUNITY COLLABORATION
NATIONAL CENTER FOR STATE COURTS
1008

ARIZONA STATE GOURT CITIZEN SURVEY

"THE PUBLIC PERSPECTIVE"

APRELIMINARY REPORT FOR THE 1067 JUDICIAL CONFERENCE
June 11, 1867

FED UP WITH THE LEGAL SYSTEM - WHATS WRONG AND HOW TO FIX IT
NOLO PRESS
1900, 1884

JUDICIAL MANAGEMENT COUNCIL REPORT OF FOCUS GROUP RESEARCH
OPPENMEIM RESEARCH
September 23, 1888



CENTER COURT

FOR AND ABOUT OUR STATE COURTS

NATIONAL CENTER FOR STATE COURTS PUBLICATION
QUARTERLY

Summer 1688

NEW YORK LAW JOURNAL
NATIONAL JUROR POLL FINDS SPIRIT OF INDEPENDENCE

Monday, October 26, 1898

TAKING BEARINGS, SETTING COURSE

THE LONG-RANGE STRATEGIC PLAN FOR THE FLORIDA JUDICIAL BRANCH
JUDICIAL MANAGEMENT COUNCIL

1988

STATE COURT SURVEYS ON PUBLIC TRUST AND CONFIDENCE
NATIONAL CENTER FOR STATE COURTS
February 1908

OVERHVITEW OF STATE SURVEYS ON PUBLIC TRUST AND CONFIDENCE IN THE
NATIONAL CENTER .FOR STATE COURTS
February 23, 1088

STATEWIDE PUBLIC TRUST ANR CONFIDENCE STUDY

CONNECTICUT JUDICIAL BRANCH
CONNECTICUT COMMISSION ON PUBLIC TRUST AND OONFIDENGE

October 1998

PUBLIC TRUST AND CONFIDENCE IN THE COURTS AND THE LEGAL
PROFESSION  IN TEXAS

TEXAS SUPREME COURT
TEXAS OFFICE OF COURT ADMINISTRATION

STATE BAR OF TEXAS



COMMENTS ON REPORT FROM SECTIONS,
COMMITTEES, BAR ASSOCIATIONS







NYSDA

Illll New York State Bar Association

One Elk Street, Albany, New York 12207 « 518/463-3200  http://www.nysba.org

COMMERCIAL AND FEDERAL LITIGATION SECTION

2000-2001 Ollicers
suénon M. PORCELLIO

ale :
lepu Silversigin Mathias

er,
700 Guamn B
a chumh S r‘ootfg

Tienessi0
FAX 7!5!853-5115
spareailio@lippas.com

Basul Lannb
LG.ree%% & I'Aacnan LLP
125 Woat 55" Stroct
oW Ynl‘k. NY 10019

212/424.8287
FAX 21?./424-0500
fsnter@ligm.com
CATH! A. HESSION
xocutive Vice-Chair
lerrmlnn. Zulack &

Onol.lbcn aza
New York, 10006
212412-9505

FAX 212/964-9200
chassion & faw.com

BRIAN J. BOCKEYT

3&‘%‘“ s!?lvermin Mathias

53-5195
boekel?{ lippes.com

LEWIS M. SMOLBY
teasur
ss Rockufnnor Plazs

lo
Neg YOlk. NY 10111

FAX 2 2/306-02!0
Ima@plpelina.com
JAOK C. AUSPITZ
\o tha House
agalns

MoMson (X Fco{mr LLP
1290 Avenus o tho Americas
Nozv; York,

212/468-8

FAX 212!468 -7900

jouapitz @malo.com
EDRME.R,.GI;HBS.

uig

Michael A. Cooper

Shira A, Sohwindlin

Hn gP Tmhean L[]

Mmk ", Alcoll
Garald G, Paul

rald G. Pa!
Mmk O. Zauderer
Bomiceo K, Laber
Jahn M Nnnnn
Jack C, Ausplte

January 5, 2001

Yia Facslmile & Mail
(212) 909-6836

Ellen Licberman, Esq.
Debevoise & Plimpton

875 Third Avenue

New York, New York 10022

Re:  Report on Publie Trust and Confidence in the Legal
System

Dear Fllen:

Thank you for soliciting our Committee’s review and comment
on the Special Committee’s Report on Public Trust and Confidence in
the Legal System (the "Report"). We preface our comients by
commending youwr Committee's thorough and thoughtful analysis of
these important matlers. Like most lawyers, our Scetion members have
expresscd great coneern over the apparent deterioration of the public’s
trust and confidence in our profession, and in the judicial system.
Overall, our ad hoc committee, convened for the limited purpose of
reviewing the Report, was favorably immpressed by the majority of the
Report's recommeondations. Wo must notc that, because of the time
deadline, this commentary/report has nat been approved by the
Commcreial & Federal Litigation Scction ("C&TL Section"). Below,
we offcr our limited commentary and suggestions on matters and issues
our ad hoc commitlee believes are o particular importance to tho
mombors of the C&I'L Scction:

1.  Diversity: We note that some aspcets of the Report
addressing critical issues of bias, prejudice and diversity, reflect
"down-state" perspective that may understate the exteat of thesc
problems throughout the state. From the perspective of our "Ad Hoc"
Committee, which included ssveral up-state practitioners, tho diversity
problems identifiod in your Report, are much more pronounced outside
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Ellen Lieberman, Esq.
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the metropolitan New York City practice area. As the Report notes, however, it is difTicult for us
to quantify the extent of the problem because there is no central resource for tho collection of
data conccring the composition of the judiciary, court stafl, or even the Bar. The lack of data on,
thosa issucs of great importance is surprising, and unacceptable, Accordingly, we recommend
that the Report include an urgent recommendation thal a project be funded by NYSBA and/or
OCA to gather information and data neccssary to gauge the nature and scope of the problems
associated with a lack of cthnic and gender diversity, which were alluded to, but not defined or
mensured, in tho Report, This information mnay also be of use to other committecs and
organizations, such as Judge Kayo's recently formed task force to évaluate the involvemont of
women and minorities in the high-proflile and lucrative commercial litigation practice area, We
beliove that the collection of this basic information will also provide tha Bar, local political
organizations and State Court Administration personne! with a useful tool to promotc and
improve diversity in our legal system in a way that promotes public trust and confidence,

2. Non-Lawyer Judges: We concur with the Report’s recommendation that all
Jjudges, including town justices, be lawyers. 1t hus been the experience of our Commiltee
members, and many of our collcapues, that a lack of professional lcgal training presents a
sighificant impediment to the consistent administration of justice at the town and village level,
where individuals are most Iikely to have their first and most dircct contact with judges, lawyers
and the lcgal system.

3. Court Restrueturing: Our Committee believes that the reeently implemented
Commercial Part of the Supremc Court has geacrally been successful in providing a mechanism
for tho expeditions hondling of commercial cases. This, in turn, promotes the officicacy of the

.court system in general, by making it more specialized and user-friendly, and by relieving
pressure upon the other branchces of the judiciary. For these reasons, we recommend that the
Report include an affirmative recommcndation that [the expansion of] the commercial part of the
court system bo cxpanded (o other areas of the state. Our Committee has no recommendation at
this time on the proposcd unification of the court system.

4, Mandatory Conferences: The Commitlee agrecs with the recommendation of the
Report (p. 22) that early, mandatory schoduling conferences he convencd by the assigned judge.
Praliminary conferences could be used to arrive at a mutually acceptable discovery schedule, and
identify any preliminary issues in tho litigation, We suggest that this requirement mirror the
requirements of Rule 16 applicable to federal actions, which, in our Commiltee’s experience, has
proved to be o suceesslul means of docket control that minimizes the amount of discovery
disputcs and discovery-related motions.
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5. Pre-judement Interest: With respect to the Committee’s recommendation that the

CPLR be amended to include pre-judgment interest, our Committee does not view this proposed
amendment as a necessary step to improve the public’s trust and confidence in the legal system.
The premiso of the proposed amendment is that defendants in civil litigation are responsible for
unnccessary and {ntentional delays in (he progress of litigation. We believe that this premise is
Mawed, and that the proposed amendment would unfairly penalize and blame defendants for
dolays that occur in the progress of litigation, without regard for the actual reason for the delay.
The proposed amendment to CPLR § 3221, which simply tolls the accrual of interest ina
plaintifT's favor, docs not adequately balnnce the heavy burdcn that the proposed amendments
would imposc excluswely upon delendants.

6. Augman@_gum&gzgjm: With respect to the Iiepoﬂ's recommendation on

altcroative dispute resolution, we join the Report’s recommendation that additional resources be
allocated to promote alternative dispute resolution. Tn addition, our Committes felt that
additional resources for the training of professional mediators would boost the confidence of
attorneys and their clients in court-sponsored mediation and arbitration. However, we do not
support (he imposition of mandutory mediation that has been adopted in other jurisdictions.

7. Circulation of the Joumelists’ Handbook: Our Committee agrees with the
Report's rccommendations concerning the dissemination of a legal handbook explaining the
puramelers of appropriale commentary on pending legal cases, and other rules applicable to the
judiciary. Our Committec suggests, however, that the cantents of the handbook not only bo
disseminated in paper form, but made available on the internet, cither on the New York Statc Bac
Assoclation silo, or on the sitc of the Offico of Courl Administration,

St ARY

Txceept as indicated, our Committee generally supports the recommendations and
comments sct forth in the Report. Please note, however, that due to the time constraints (which
left less than one month [including holidays] for preparation of theso comments), it was not -
possible for the full Commiltee of the Commercial and Federal Litigation Section to meet and
comment on the Reporl. Accordingly, our comments must necessarily be subject to further
review and coinment by the full Commmittee.
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Thank you again for all of your hard work on this very important project, and please let
us know if wo may be of further assistanco,

Very truly yours,
ISEMAN, CUNNINGHAM, RIESTER & HYDE, L.L.P,

%is;s\ NG

Linda J.

LI C-/j Vs

¢:  Dernadette Catalana, Esq. (via facsimile: 716-292-5793)
Margarot Sorowka-Rossi, Xisq. (via facsimile: 518-426-4260)
Sharon M. Porcellio, Esq. (via facsimile: 716-853-5115)
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MEMORANDUM

TO: L. BETH KRUEGER
FROM: BARBARA SAMEL, CHAIR-ELECT YOUNG LAWYERS SECTION

SUBJECT: REPORT ON PUBLIC TRUST AND CONFIDENCE IN THE LEGAL
SYSTEM

DATE: DECEMBER 27, 2000

T have reviewed the Report on Public Trust and Confidence in the Legal System and offer the
following comments on behalf of the Young Lawyers Section.

1. Page 4 of the report recommends that the Association compile information on the number of
attomeys and judges of color in various positions in the legal profession and in different
communities of the state. The Young Lawyers Section would recommend that these stanstics also
include informadon on the number of women attorneys represented in various positions in the
profession. 1t would also be helpful to include statistics on years of practice and type of practice, i.e.
large private firm, government, corporate. In addition, a mechanism should be developed to
discover the reasons why women or minorites leave specific types of practice or choose a particular
career path. Statistics alone will not show the whole picture and the Bar can be better prepared to
recommend procedures that promote diversity in retention with this addidonal information.

2, Page 40 discusses professionalism and civility and calls on law schools and bar associauons o
offer mentoring programs for new attorneys and classes on professionalism and civility. The report
states that, “It is our view that some young lawyers equate incivility with strong advocacy,” and
generally indicates that incivility is 2 major problem with young lawyers. The Committee should be
aware that many young lawyers have experienced unprofessional and overzealous behavior by their
older colleagues. In many instances young lawyers feel that older lawyers attempt to take advantage
of the fact that they are new to the practice. The Young Lawyers Section does not feel, and there is
no evidence, that uncivil behavior is worse among young lawyers than any other age group. This
section of the report should be rewritten to reflect the fact that discourteous behavior is evident in
the profession generally. We do not however, disagyee with the suggestion that law schools as well
as bar associations should offer mentoring programs on the topic and that all attorneys have access
to such programs.

Thank you for the opportunity to comment on this report. The Young Lawyers Section would
be able to endorse the report and its recommendations as a whole if the portion of the report on
professionalism and civility was rewritten per the suggestion above.
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COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION
GHE&?RY H. HOFFMAN
r

AT & T Corporation

476 Corbett Avenue

San Francisco, CA 94114
415/442-3776

To:  Ellen Lieberman, Esq., Chair
Special Committee on Public Trust and Confidence in the Legal System

L. Beth Krueger, Liaison
Special Committee on Public Trust and Confidence in the Legal System

Date: December 22, 2000

Re:  Comments of the Committee on Alternative Dispute Resolution on the
Report to the House of Delegates: Enhancmg Public Trust and Confidence in the
Legal System

The Committee on Alternative Dispute Resolution appreciates your invitation to review and
comment on your committee’s report to the House of Delegates entitled Enhancing Public Trust and
Confidence in the Legal System (the “Report”) as well as on the recommendations contained therein.
Our Committee will comment on those aspects of the Report that bear directly on issues related to ADR.

On the whole our Committee was very impressed with the Report and the significant effort that
your Committee obviously undertook in producing the document. With respect to ADR issues, we
generally endorse your Committee’s conclusions, and would take this opportunity to share our thoughts
with you on certain subjects addressed by or relating to your Report.

Our Committee compliments the Report's insightful recognition of the value of ADR, and agrees
with you that ADR provides great benefits affording solutions to many concerns highlighted by your
Report. While we will elaborate on some of these advantages, we would like to go on record as stating
that ADR is not a replacement for a sick or broken legal system. To the extent that parties face bias or
prejudice or are barred access to justice, that there are delays or excessive costs in reaching a fair trial or
that our legal system is not “user-friendly,” these problems should be fixed, not simply bypassed through
resort to ADR. Without an effective legal system providing a reasonable degree of clarity on the
outcome of litigation, parties lose the ability to shape the resolution of their dispute through reference to
predictably enforceable norms. Understanding that ADR complements and supplements our litigation
system, our Committee would make the following observations and suggestions.
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The Report incorporates comments on ADR in connection with (a) the need for a
comprehensible user-friendly Court System and (b) the public understanding and media
portrayal of the legal system. The Committee agrees in large measure with these
comments and would encourage you to extend the application of ADR to a discussion of
ADR in connection with bias and prejudice and access to justice, as well.

ADR processes enhance the trust and confidence of parties in the legal system and
generally lessen bias and prejudice. User surveys reflect a high degree of satisfaction
with neutrals and the mediation process. This trust and confidence translates into a
conviction that the neutral is not biased or prejudiced. Examination of the role and
training of mediators supports this because neutrals learn that it is not their views or
judgments that matter, but rather the parties’ own views and choices. Parties are
encouraged to make their own assessments of their interests and of the costs and risks of a
case going through trial and appeal. To the extent parties seek to be heard, the
opportunity to state their “case” in an informal mediation, free from the rules of evidence
and other restraints can produce great satisfaction. :

The Report should encourage compiling statistics with respect to the diversity of neutrals
that participate in court-annexed ADR programs and should encourage diversity on the
panels of neutrals used for court-annexed ADR. (See Report at 5, 65.)

The Report should include neutrals that participate in court-annexed ADR programs in its
discussion of sensitivity training. (See Report at 5-6, 65.)

The Report should mention the significant contributions of community dispute resolution
centers (“CDRCs”) -- which handle referrals from family court, criminal court, landlord
and tenant court, and other forums -~ in its discussion of programs that provide assistance
to individuals of modest means seeking legal assistance. (See Report at 19, 21, 67, 68.)

Our Committee agrees with the Report’s discussion addressing imbalances of power in
matrimonial and other family law actions. (See Report at 20-21, 67.) However, we
disagree that measures should ensure “that the [ADR] programs are voluntary.” (Id.)
Mandatory court-annexed programs have proven highly successful. In such programs,
judges may compel the parties to participate in one or two mediation sessions.
Subsequent sessions occur on a voluntary basis. We are concerned that the current
language in the Report suggests that your Committee opposes such programs.

In addition, ADR provides parties involved in family law cases with the opportunity to
articulate their legal, economic and emotional issues with a professional trained to help
them in their own problem solving as well as in their interpersonal communication and
self-reflection. Were the matrimonial bar to more fully embrace ADR it would permit
them to protect their clients while pursuing their goals in a less combative, more
collaborative manner which is particularly appropriate in the family law context.



° Our Committee agrees that achieving prompt settlements is a clear way to encourage
public confidence in the Court System and that encouraging the use of ADR will increase
the number of prompt settlements. We also agree that the availability of court annexed

" and court-referred ADR should be expanded and that it is appropriate to develop
standards for neutrals and to enhance the education of participants in the system about
ADR. We would reiterate our concern about the use of the word “voluntary” in this
section, given that certain highly effective programs are mandatory (at least for one or
two sessions). (See Report at 26, 69.)

. The Report should mention that even when ADR does not result in settlement, it
frequently helps parties clarify the issues impeding settlement and that are animating their
adversaries.

. The Report should include increasing budgets for the designation of neutrals and for ADR
training in its discussion of increasing budgets for the designation of and training of
officials in connection with settlement discussions (See Report at 27, 69.)

o The Report refers to ADR as an adjunct program that “divert[s] litigants from the Court
System or strengthens litigants’ ability to avoid future court involvement.” (See Report at
28, 69.) Our Committee views ADR as a means of minimizing traditional litigation, but
not as a means of “diverting” litigants from the Court System. We are concerned that
some people might view such comments as suggesting that through ADR litigants are
somehow forfeiting their rights to avail themselves of the courts. In contrast, our
Committee promotes the development of a multi-door court where ADR is one of the
options litigants have through the Court System at the earliest stages of their dispute.

. The Report should encourage the use of peer mediation programs as a means of educating
youth about our Legal System and effective dispute resolution. (See Report at 51-52, 75.)

° The Report should explicitly mention ADR as part of the first of the three themes that are
“vital to communicate” to teachers. (See Report at 53,75.) ADR has become an integral
part of our Legal System and will only become more important in the future and must be
incorporated into any educational program covering how our justice system operates.
Moreover, it provides young people with concepts that they can translate into effective
tools for handling their own disputes.

Our Commiittee asks that your Report address these comments in its final version and commends
you, again, on your thoughtful work.
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COMMITTEE ON ATTORNEY PROFESSIONALISM

JOHN STUART SMITH
Chair
Nixon Peabody, LLP

Clinton Square '
ter, NY 14
e % : December 26, 2000

FAX 716/263-1600

Memorandum
To: Special Committee on Public Trust and Confidence in the Legal System
Subject: Comments on “Report to the House of Delegates: Enhancing Public Trust and

Confidence in the Legal System”

On behalf of the Committes on Attorney Professionalism, I am responding o the request
for comments concerning the October 2000 "Report to the House of Delegates: Enhancing Public
Trust and Confidence in the Legal Svstem" submitted by the New York State Bar Association’s
Special Committee on Public Trust and Confidence in the Legal System ("Special Committee").
The Special Committee’s work follows the May 1999 report prepared by Chief Judge Kaye’s

Committee to Promote Public Trust and Confidence in the Legal System (referred to as the
"State Committee").

The Special Committee focuses its analysis on five issues: bias and prejudice and access
to justice; the need for a comprehensible user-friendly court system; the jury system experience
and adequate funding for court facilities; legal and judicial ethics; and public understanding and
media portrayal of the legal system priorities.

The difficulty with any report that focuses on the legal system-at-large, rather than on
some discrete aspect of legal practice, is insuring that implementation occurs. No one questions
that public trust and confidence are paramount to the delivery of justice. With the goal of
improving public understanding of how the legal system operates, the Special Committee called
for the "cooperative and coordinated efforts of all those involved in the legal process”. The
Committee on Attorney Professionalism wholeheartedly supports that effort. It stands ready to
work with the Judicial Institute on Professionalism in the Law, appointed by Chief Judge Kay
and Chief Administrative Judge Jonathan Lippman, or with other committees as appropriate.

Turning to the Special Committee’s Report, the comments of the Committee on Attorney
Professionalism concentrate on the fourth point: legal and judicial ethics (pages 34 - 48). We
support the priorities identified by the Special Committee based on the State Committee’s work.
The Special Committee outlined several initiatives to complement the priorities including:
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(1) a recommendation that other Departments develop an orientation program on
ethics and professionalism for applicants for bar admission. This effort, in
particular, seems to be one where our Committee can contribute.

(2) a recommendation that the various grievance committees make periodic
checks of written, radio and television advertising for Code of Professional
Responsibility compliance and that a brochure be prepared discussing appropriate
and inappropriate conduct in advertising. Advertising is often the face of the legal
profession, not always a positive one. This Committee supports efforts to steer
advertising to compliment the profession rather than undermine it.

The Special Committee’s Report is filled with good suggestions on how to turn ideas into
practice, too numerous to mention individually. This Committee supports adoption by the
Executive Committee and the House of Delegates of the call to action articulated in this Report,
and we reiterate our willingness to work to fulfill the desired goals.

cc: William J. Carroll, Esq.
John A. Williamson, Esq.
L. Beth Krueger
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COMMITTEE ON ATTORNEYS IN PUBLIC SERVICE

HENRY M. GREENBERG
Chalr
12 Stockbridge Road

Slingerlands, NY 12159 TO: ELLEN LIEBERMAN
518/475-0871 Chair
PAzalcg}‘ K. BUCKLIN Special Committee on Public Trust and Confidence in the Legal System
ice-Lhair .
Office of Court Administration .
Emplre State Flaza FROM: HENRY M. GREENBERG
Bidg. 4, 20" Floor , !
A e i
FAX 518/473-5514 - ELLEN B. FISHMAN
Member

Committee on Attorneys in Public Service

RE: REPORT TO THE HOUSE OF DELEGATES: ENHANCING PUBLIC TRUST AND
CONFIDENCE IN THE LEGAL SYSTEM

Thank you for affording the Committee on Attorneys in Public Service the opportunity to
comment on the October 2000 Report of the Special Committee on Public Trust and
Confidence in the Legal System. We note with interest the many improvements since the
last draft that was circulated. The Special Committee has produced a very fine product,
in which you can justly take pride.

The Committee on Attorneys in Public Service, while not necessarily in favor of every
proposal that has been outlined, can certainly support the Report as a whole. In
particular, we are pleased to note the Report's encouragement of pro bono work by
government attorneys, which complements our own initiatives (Report at 17, 66).
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COMMITTEE ON CONTINUING LEGAL EDUCATION
CONAL E. MURRAY

Chair

196 Croton Avenue /
Mount Kisco, NY 10549

914/697-3201

FAX 914/697-9216

Memorandum

December 20, 2000

To: Special Committee on Public Trust and Confidence in the Legal System

Subject: Comments on Report to the House of Delegates: Enhancing Public Trust and Confidence in the
Legal System

On behalf of the Committee on Continuing Legal Education, I would like to offer the following comments
on the above captioned report. First of all, we commend the Committee for its excellent work in preparing this
report. The Report is a very thoughtful and thorough treatment of the subject and contains a number of fine
recommendations. While there are numerous references to educational activities throughout the Report, we
have focused on the following items for comment. :

e Page 65, at paragraph 3.a. (Recommend that the Association and other bar associations incorporate diversity
issues into MCLE, law office management programs and resources). We agree and strive to do so where
appropriate in our programs and publications,

e Page 72, at paragraph 3.a.5. (Recommend that bar associations and other MCLE providers assess their
course offerings to ensure that this topic [substance abuse] is included in both the practical skills programs for
new admittees and the seminars for more experienced attorneys). We agree and strive to do so where
appropriate in our programs and publications.

e Page 73 at paragraph 5. b. (Recommend that the distinction between incivility and zealous advocacy be
addressed in law school and bar association MCLE courses; law office in-house education; and mentoring
through bar associations and law firms). We agree and strive to do so where appropriate in our programs and
publications. In particular, we have included this topic in our practical skills series for newly admitted
attorneys, and in a statewide series of programs we present each spring and fall, for all attorneys, on the topic of
“Ethics and Professionalism,” cosponsored with NYSBA’s Committee on Attorney Professionalism. The same
would pertain to the recommendation at page 73, paragraph 8.a.2. (Recommend discussion of advertising issues
in Association and local bar association educational programs and materials on practice management and
professional responsibility).

We hope that these comments are supportive and helpful, and we welcome the opportunity to assist in the

implementation of the Report’s recommendations in the area of NYSBA CLE activities.

cc: William J. Carroll, Esq.
John A. Williamson, Esq.
L. Beth Krueger
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AD HOC COMMITTEE ON THE JURY SYSTEM

CHARLES F. CRIM!, JR.
Chair
Crimi & Crimi
Suite 310
1 East Main Street
Rochester, NY 14514

718/325-2830
FAX 716/325-2459

January 2, 2001

Ellen Lieberman, Esq.
Debevoise & Plimpton

875 Third Ave.

New York, NY 10022-6225
Dear Ms. Lieberman:

On behalf of the Ad Hoc Committee on the Jury System, thank you for the opportunity to
review the report of the Special Committee on Public Trust and Confidence in the Legal
System.

Our study focused on the proposals relating to the jury system. | am pleased to report that we
endorse each of these recommendations.

We appreciate the Special Committee’s advancement of these proposals and its work to
improve the effectiveness of the jury process. '

We would be pleased to assist in pursuing implementation of these measures.

Sincerely,

Charles F. Crimi, Jr.

CFClick

Do the Public Good * Volunteer for Pro Bono
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COMMITTEE ON LEGAL EDUCATION AND
ADMISSION TO THE BAR

LAUREN D, RACHLIN
Chair

Kavinoky & Cook

120 Delaware Avenue
Buffalo, NY 14202
716/845-6000

FAX 716/845-6474
Irachlin@prodigy.net

December 27, 2000

L. Beth Krueger

New York State Bar Association
One Elk Street

Albany, NY 12207

Re: Report of the Special Committee on
Public Trust and Confidence in the Legal System

Dear Beth:

The New York State Bar Association Committee on Legal Education
and Admission to the Bar has reviewed and fully endorses the report of the
Special Committee on Public Trust and Confidence in the Legal System
contained in the October 2000 report to the House of Delegates.

Sincerely yours,

KAVINOKY &'éoox-'-ﬁfﬁ

Lauren,D Rac |n

LDR:dmj
153011

Do the Public Good » Volunteer for Pro Bono
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LAW OFFICES OF

HARVEY B. BESUNDER

THE WOODLANDS
700 VETERANS MEMORIAL HIGHWAY
SUITE 310
HAUPPAUGE, NEW YORK 11788-2929
L2 AR LSS RS
(631) 361-5131
Fax: (631) 361-5134

HARVEY B. BESUNDER ALISON J. BESUNDER*
OF COUNSEL
*Also admitted in MA

December 14, 2000

Ellen Lieberman
c/o L. Beth Krueger
NYS Bar Association
1 Elk Street

Albany, NY 12207

Re: NYS Bar Association, Special Committee on Public Trust and Confidence
in the Legal System

Dear Ms. Lieberman;

I have been asked by Barry Kamins, the current Chair of the NYS Bar Association
Committee on Professional Discipline, to comment on the report to the House of Delegates
regarding Public Trust and Confidence in the Legal System. [Due to Mr. Kamin's current
- position as a member of Judge Kaye's Committee, he asked me, as past chair of the State Bar
Association Committee to provide you with comments.] Please note however, that due to
the time constraints we are unable to convene the entire Committee for their comments.

Generally speaking, I am in favor of the recommendations made by the Committee.
However, I am not in favor of opening disciplinary proceedings to the public once a prima-
facie case has been established, or at any other stage of the proceeding. In view of the fact
that there is currently a mechanism in place for temporary suspension of those attorneys
whose activities have become a danger to the public, it seems that there is no benefit to be
gained by opening these proceedings. 1 believe that opening the process to the public
transforms the grievance procedure into a public process, one that is subject to influence by
public opinion. The grievance process was designed to be independent of such influences.
Once the media is alerted to an open grievance proceeding, there is a great concern as to the
method of reporting that matter, and a danger that the underlying facts or the process itself
will not appropriately be reported to the public.

The current process is sufficiently open to the public. When an attorney is
disciplined, censored, or suspended, the finding is made public and published in the New
York Law Journal. Very often, the decisions is reported on by local and regional newspapers.
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I believe that the current system of maintaining confidentiality with regard to the process,
and protecting the complainants as well as the attorney should be maintained without
change.

On the other hand, I certainly believe that wide-spread publicity with respect to the
pro-bono work and substance abuse programs for lawyers be increased, and that strong
efforts be made to ensure that the media reports on these programs and the positive
influences and efforts of lawyers, to counter-balance the negative portrayal of the legal
profession and lawyers in the media.

The balance of the report is generally well thought out and makes suggestions which
will be valuable to the profession.

HBB/ac

cc: Barry Kamins, Esq.









New York State Bar Association
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COMMITTEE ON WOMEN IN THE LAW
CARLA M. PALUMBO
Chair

The Legal Ald Soclety
85 Wast Broad Street
Sulte 400

Rochester, NY 14614
716/232-4090

Fax 718/232-2352
carly1002@aol.com

December 21, 2000

Ellen Lieberman, Esq.
Debevoise & Plimpton

875 Third Ave.

New York, NY 10022-6225

Dear Ellen:

The Committee on Women in the Law congratulates the Special Committee on Public Trust
and Confidence in the Legal System for its comprehensive work and valuable
recommendations to foster public confidence in the justice system.

In particular, we applaud the recommendations to curb bias and promote equal treatment in
the justice system, and address concerns in family law matters. Regarding data compilation
on minorities in the profession, we note the value of gaining information on women as well.
Toward that objective, our Committee plans a survey regarding career paths, opportunities for
advancement, workplace concerns, and related issues.

Our Committee reviewed the report at its December 14 meeting and voted for endorsement
with two suggestions. We believe that further exploration of specialization would be useful in
considering means of building public understanding in the selection and roles of attorneys.
We also encourage the Committee to call for pursuit of merit selection of trial judges currently
elected. This long-time Association position would enhance public confidence by helping to
take politics out of seeking service on the bench.

Please do not hesitate to contact me should you have any questions on our comments. We
would be happy to work with you on pursuing these important initiatives.

Sincerely,
Carla M. Palumbo

CMP/jck

Do the Public Good ® Volunteer for Pro Bono












The Association of the Bar
of the Clty of New York
42 WEST 44TH STREET
NEW YORK, NY 10036-6689
- FAX:(212) 768-8116
EVANA. DAVIS PHONE: (212) 382-6700

PRESIDENT E-MAIL: EDAVIS@ ABCNY.ORG
December 21, 2000

L. Beth Krueger

New York State Bar Association
One Elk Street

Albany, New York 12207

Re: Special Committee on Public Trust
and Confidence in the Legal System

Dear Ms. Kreuger:

The Association of the Bar of the City of New York generally
supports, with one significant reservation, the report of the
Special Committee on Public Trust and Confidence in the Legal
System. The report clearly reflects a substantial amount of work
by Ellen Lieberman and the members of her committee, and all are
to be congratulated.

We note that the recommendations in the report generally
track those of the Committee appointed by Chief Judge Kaye. Both
reports contain extensive recommendations with regard to
education and outreach, and making the justice system more
accessible to those who need it. The State Bar, the Association
of the Bar and other bar associations around the state have been
implementing constructive programs in this area, but clearly more
needs to be done to create a public both informed of the justice
system and capable of utilizing it effectively.

We take issue with one significant recommendation in the
report. Chief Judge Kaye’s Committee urged that attorney
discipline proceedings be opened to the public once a prima facie
case has been established. The State Bar Committee report
opposes this view, and urges retention of Judiciary Law Section
90, which bars disclosure of discipline until there has been a
court determination that serious discipline is warranted.

The public image of lawyers is, if anything, becoming more
negative. The general secrecy of disciplinary proceedings cannot
foster the confidence in lawyers that is needed. We frequently
hear from members of the public frustrated that they cannot learn
anything with regard to a lawyer'’s disciplinary history. Other
states have long ago lifted the veil that still enshrouds New
York’'s process. We believe that maintaining confidentiality
until after a prima facie case is established strikes a balance
between the rights of the lawyer and the needs of the public.






LAW OFFICES OF
THOMAS F. LIOTTI

1001 FRANKLIN AVENUE - SUITE 300
GARDEN CITY, NEW YORK 11530-2901
516) 739-3700
FAX:(516) 739-0613

THOMAS F. LIOTTI

OF COUNSEL
FLOYD 7. EWING, It THOMAS A. ILLMENSEE
CHRISTOPHER W. ZEH

December 11, 2000

Ms. L. Beth Krueger

New York State Bar Association
One Elk Street

Albany, New York 12207

Re:  Report on Public Trust
onfidence in ste

Dear Ms. Krueger:

I'have received a copy of the above Report from M. Kathryn Meng, Esq., President of the
Bar Association of Nassau County, who has requested my response to the Report. I have also left
word for you that I would like to re-print this Report as part of the New York State Bar
Association’s Criminal Justice Section Journal. I am told that you are working those details out
through Lyn Curtis and Wendy Pike for our January, 2001 issue.

Second, the members of this Special Committee should be commended for the invaluable
service they have performed. Until this Report, our profession, at least since Watergate, has
suffered an enormous diminution of its image. Not knowing the cause or what to do about it, the
profession has been in a malaise for thirty years on the question of image. This Report has
brought us out of the dark ages and into a modern era.

My first suggestion is that this excellent Report has only begun to scratch the surface.
What is needed is an ongoing Committee and perhaps a sub-committee that could then seek to
implement the recommendations of the Report. Every bar association in the state should have a
similar working committee.

Third, I want to thank the Committee for its acknowledgments at page 11, footnote 24
and pages 47 and 48, footnotes 101 and 102. The content of the Report should be disseminated
widely. I will make every effort to cite to this Report in next year’s version of our book. See, 4
Practice Guide to Village, Town and District Courts, West Group (1999).



Fourth, the Committee has urged that brochures be created for consumers to make our
courts more user friendly. In that regard, I have drafted a pamphlet for pro se defendants. I have
sent copies of this pamphlet with a letter to my.colleagues throughout the State. I believe that the
pamphlet is precedent setting, but more importantly, helps litigants to better understand their
rights. Please feel free to distribute the pamphlet and cover letter as widely as you wish.

Again, please thank the Committee for this outstanding Report. Best regards.

Very truly yours,

Thomas F. Liotti

TFL:ma
encl.

cc:  Hon. Judith Kaye
Vincent Doyle, Jr., Esq.
M. Kathryn Meng, Esq.
Kathryn Kase, Esq.



NEW YORK STATE
COMMISSION ON JUDICIAL CONDUCT

801 SECOND AVENUE
NEW YORK, NEW YORK 10017

. 212-949-8860  212-949-8864
TELEPHONE FACSIMILE

GBRALD STERN
ADMINISTRATOR & COUNSEL
EXT 231

December 7, 2000

Hon. Thomas F. Liotti

Village Justice

Village of Westbury

235 Lincoln Place

Westbury, New York 11590-3295

Dear Tom:

Thank you for sharing with me your Pamphlet on Trial Procedure. Itis an
excellent document and I wish that something similar could be available to Pro Se
'Defendants in all courts of the state. My greatest disappointment as a lawyer,
res1dent of this state, and Admmlstrator of the Commission is that Pro-Se
defendaiits and other litigants appear in our courts and receive madequate attention
to their rights. This document seeks to educate them in clear, concise terms, and it
is clear that judges who would distribute this would also protect the rights of
litigants. It’s a great pamphlet.

I have skimmed the materials you sent me on the Mogil casé and thank you
for sending them to me and for your continued expressions of gratitude for my
staff’s efforts to do our job. I appreciate your kind words, but we did nothing more
than what we should be doing. It was an interesting case for all of us. Getting
books published is not an easy task; but I appreciate the opportunity to read your
manuscript and will do so soon.

I have a request. Instead of my copying the pamphlet for distribution to the
Commission members, I would appreciate your sending me about 15 more of the
pamphlets. The education of Pro Se litigants is so important that I'd like to share
the pamphlet with the Commission. "Tjust wish more judges would seek to'do the
same as you have done and, equally important, to respect and protect the rights of
all those who come to court w1thout counsel



Again, I thank you for thinking of me, and on a personal note, I wish you
and your family the happiest of holidays. I hope your parents are well. Please
send them my very best wishes.

Very truly yours,

((z::tem



INCORPORATED
VILLAGE OF WESTBURY
VILLAGE JUSTICE COURT

PAMPHLET ON TRIAL
PROCEDURE
FOR
PRO SE DEFENDANTS

BY

THE HONORABLE
THOMAS F.LIOTTH
WESTBURY VILLAGE JUSTICE

THE HONORABLE
ELIZABETH D. PESSALA
ACTING VILLAGE JUSTICE

HELEN L. AVERSO
CLERK TO JUSTICE

DOROTHY J. LOTTEN
COURT CLERK

OLGA R HARCOURT
COURT CLERK

Introduction: Welcome to the
Incorporated Village of Westbury
Justice Court. If you are pro se
that means that you are appearing
in this case without an attorney.
The purpose of this pamphlet is to
explain the procedures that the
Court will follow during your trial.
The Village Justice Court is a local
criminal court and a part of New
York’s Unified Court System. It
has jurisdiction over certain types
of cases occurring within its
geographic boundaries. While the
Court will extend every courtesy to
you as a pro se litigant, it must at
all times be fair and impartial.
Therefore, it is necessary for you to
have some familiarity with
courtroom procedure and the rules
of evidence. The Court urges you
to read this pamphlet carefully and
to ask any questions that you may
have about it. This is the Court
closest to the people and we want
to make it user friendly.

Plea Offers and Sentences: In
light of your previous record, if any,
you should consider any plea offers
made to you prior to trial. The
court has access to your driving

‘record through the Department of

Motor Vehicles. You should also
consider the range of sentences and
surcharges that may be imposed as
well as possible civil penalties, if
any, points on your license and
eligibility for point reduction
programs.

Right to Counsel: You must
understand that you have a right to

counsel throughout all stages of
these proceedings. If you cannot
afford counsel, the Court may
assign counsel to you free of
charge. In this County, counsel
may be assigned only if you are
charged with a crime or a violation,
that while not a crime, may, upon
conviction, carry with it a possible
jail term. The Court urges you to
carefully consider your options and
urges you to have counsel, either
retained or assigned, to represent
you throughout these proceedings.
While you have a right to counsel,
you also have the right to represent
yourself.

Burden of Proof and
Presumption of Innocence: The
prosecution has the burden of proof
to prove you guilty beyond a
reasonable doubt. If they fail in
that burden, the charges against
you will be dismissed. You are
presumed innocent throughout all
stages of the proceedings. Do not
feel that the Court is angry at you
for exercising your Constitutional
right to go on trial. On the
contrary, the Court is here to serve
the public and to support you in the
assertion of your Constitutional
rights.

Readiness to Proceed: Before
announcing your readiness to
proceed you should study the
charging instrument that has
brought you into Couwrt. For
example, review the Summons or
Simplified Traffic information.
Review the law that you are



charged with violating. You may
wish to go to the library to review
these documents, to do additional
research or to plan your trial
strategies. There are some law
books available at the Westbury
Public Library located at 445
Jefferson Street, Westbury, New
York 11590 (Tel: 516-333-0176). In
addition, there is a County Law
Library open to the public. It is
located at the Supreme Court
Building, 100 Supreme Court
Drive, 2nd Floor, Mineola, New
York (Tel: 516-579-2903).

On the day of your trial, you should
have all of your evidence ready.
Once the trial begins, there will be
no continuances or adjournments.
You should plan your opening and
closing statements and prepare for
both the direct and cross-
examination of witnesses. If you
must subpoena witnesses or
documents and you are not. an
attorney, you may contact the
Court and it will attempt to assist
you in that regard.

Non-Jury Trial: This Court hears
only non-jury cases. That means
that the Judge will decide issues of
fact as well as law. At the end of
the trial, the Court may find you
guilty or not guilty. It may also
reserve decision, meaning that it
will render its verdict later and it
may also issue an opinion after
trial.

Interpreters: If you require the
services of a court certified

interpreter, you should advise the
Court. This is a free service, but in
order . to have interpreters
available, you must advise the
Court prior to the trial date.

The Prosecution: The
prosecution in this case has the
burden of proof. The prosecutor is
an attorney who is appointed by
the Village Board of Trustees. In
addition, you can expect that Police
Officers, Code Enforcement
Officers or Building Inspectors as
well as other witnesses may testify
against you. If you have a Building
Code case you have a right to
review the Building Department
and Assessment files concerning
the real property or leasehold in
issue. You must make
arrangements to do this prior to
trial.

Opening: Because the prosecution
has the burden of proof, they must
go first.

You do not have to give an
opening statement, but you may
wish to do so.

Direct Case: The People must
present evidence in order to prove
their case. They cannot ask
leading questions. You may object
to questions and/or answers. If you
wish to object, all you must do is to
say the word “objection.” The
Court will then rule on your
“objection” by saying either

~ “sustained” or “overruled.” If

“sustained,” you have won the
“objection.” If “overruled,” you

4

have lost the “objection.” There is a
stenographic record being made of
the proceedings and you should be
certain that all of your objections
and other statements that you wish
to have recorded, such as the
Judge’s rulings, are all taken down
by the stenographer. It is
important to make your
“objections” before the witness
answers. If the witness has
answered and the objection is
sustained, then you may wish to
have the answer stricken. If you
do, you should ask the Court to do
so.

You may also have all or any
portion of the stenographic record
transcribed. This is ordinarily a
cost that you will incur unless you
make an application, in forma
pauperis (in the status of a poor
person), for the minutes. The
Cowurt has discretion to grant or
deny your application. During the
trial the Court may also act sua
sponte (upon his own
responsibility) to intervene by
objecting or making rulings.

Cross-Examination: After the
prosecution is done with each
witness, you may, if you wish,
cross-examine the witnesses. If
you decide to do so, you must ask
questions of the witness and not
make statements. Your questions
must be relevant to the case and
the witness’ direct testimony.

Trial Order of Dismissal: Atthe
close of the People’s case you may



wish to make a motion to dismiss
based upon your legal and/or
factual contention, that the
prosecution has not met its burden
of proof. The Court may rule on
that motion or reserve decision.

Motions: Motions are applications
to the Court. Usually they are
written but pro se (for one’s self)
defendants, with the Court's
permission, may also make them
orally.

Evidence: Certified records may
qualify as an exception to the
hearsay rule. All documents are
marked for identification first. You
may wish to agree on a list of
exhibits with the prosecution prior
to trial. You should also review the
rules of reciprocal discovery and
consider discussing them with the
prosecutor. You are not required to
testify. Your decision to testify, or
not, is a personal and a legal one.

Summations: At the close of the
case you and the prosecution will
make your closing arguments. The
prosecution will tell the Court why
it believes it proved its case. You
may wish to emphasize why that is
not so and what your evidence, if
any, showed. At the end of
summations, the prosecution may
request that you be found guilty,
while you may, request that the
Court find you not guilty.

The Decision of the Court: The
Court may decide its verdict from
the Bench or may reserve decision.

‘It may also ask both sides to

submit legal memos to it before it
renders its decision. The Court will
make findings of fact before it
renders its decision. If the Court
finds you not guilty, your case is
concluded. If you are found guilty
then the Court will proceed with
sentencing. At sentencing you
should make whatever mitigating
arguments that you wish.

This pamphlet is a guide that may
assist you in making a decision
about whether to proceed to trial or
concerning a matter of procedure
during the trial itself. We hope it is
useful to you and that it will
streamline trials for both sides
thereby making the rendition of
justice more efficient and due
process of law a reality for all.

Incorporated Village of Westbury
Village Justice Court
235 Lincoln Place
Westbury, NY 11590-3255

Telephone (516) 3341700 Fax (516) 334-7563
DISCLAIMER

‘This pamphlet contains some information for
pro se litigants from the Village Justice
Court. It is not legal advice and should not,
in any way, be relied upon as such. All
defendants are encouraged to seek counsel
from an attorney of their choice and to
supplement this information with research
and preparation of their own. The Village
Justice Court, The Mayor, The Board of
Trustees, and the Incorporated Village of
Westbury disclaim any liability for the
information contained herein and express no
opinion as to its accuracy.

Pamphlet Design by
Naima N. Smith








