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Case Summary

Tsongas v. Apex Construction, 67 Misc.3d 1237 (2020)

The plaintiff, a construction worker, was injured after falling
into an unguarded and uncovered hole in the backyard of
the homeowner’s property. The construction company had
excavated the hole as part of creating footings for a rear
deck. The plaintiff sued the construction company as well
as the homeowner. The court held that in order to hold a
homeowner liable under Labor Law §200, it must be shown
that the accident occurred in circumstances under which (i)
the homeowner exercised supervisory control of the
manner and method of the work; or (ii) the homeowner had
actual or constructive notice of a dangerous or defective
condition and an opportunity to take action, but failed to do
so. In denying the summary judgment motion, the court
ruled that the homeowner had failed to establish prima
facie that they lacked constructive notice of the dangerous
condition that brought about the plaintiff's injuries. On
appeal, Appellate Division, 15t Department concluded
that the dispositive issue was not the defective
premises condition, but, rather, whether the defendant
homeowner had authority to exercise supervisory
control over the injury-producing work. The appellate
court determined that the record did not establish that
the homeowner had exercised such supervisory
control since said homeowner had lived off-site. The
First Department then reversed the lower court’s order
that denied the summary judgment motion, and
dismissed the complaint against the homeowner
(Tsongas v. Apex Construction, 189 AD3d 567 [2020]).
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